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ALFRED MOORE.: 


By Junius Davis OF THE NORTH CAROLINA Bar, 


LFRED Moore was born in the county 

of Brunswick on the 21st May, 1755. 
He was the son of Judge Maurice Moore, 
whose wife was Anne Grange. He came 
from a line of men who had written their 
names upon the history of the Old World 
and of the New. He was a lineal descend- 
ant of that Roger Moore who was one of the 
leaders of the Irish rebellion of 1641, and 
who, Hume says, “first formed the project 
of expelling the English and asserting the 
independence of his native country.” James 
Moore, by some accounts the son and by 
others the grandson of Roger Moore, had 
emigrated to Barbadoes prior to.the accession 
of Charles II. to the throne, and from there 
he came to South Carolina with Sir John 
Yeamans, whose daughter he married, and 
settled near Charleston, in the famous Goose 
Creek settlement in Berkeley precinct. 

It was a singular destiny which brought 
about this alliance and mingled in its offspring 
the blood of the Irish rebel with that of the 
English Cavalier. Sir John Yeamans was 
the son of Robert Yeamans who was High 
Sheriff of Bristol in 1643, when that city was 
besieged by the army of the Parliament under 
Lord Fairfax. So devoted to the cause of 
Charles was Robert Yeamans, and so sturdily 
and bravely did he bear himself in the de- 
fense of that city, that upon its capture Fair- 
fax, in his wrath, hanged him off-hand in the 
street opposite his dwelling. 

The Barbadoes had been an asylum for 
both Cavaliers and Roundheads, who, wearied 


1 From an address delivered on presenting the portrait of 
Justice Moore to the Supreme Court of North Carolina. 





of the strife and persecution of the civil war, 
sought peace and rest in a distant land, and 
here came John Yeamans. He was one of 
the thirteen gentlemen of that colony who 
were knighted by Charles, when he came to 
his own again, for their sufferings and sacri- 
fices in the royal cause. He was also, in 
January, 1665, made Governor by the Lords 
Proprietors, of the “County of Clarendon,” 
afterwards the Province of South Carolina, 
stretching west from the Atlantic to those 
unknown waters called the Southern Seas 
and south to the Spanish possessions in Flor- 
ida; and was also a Lieutenant General. In 
May, 1671, he was created a landgrave and 
given twelve thousand acres of land ; and, in 
the same year, for a second time was made 
Governor. He carried with him to the Ash- 
ley his negro slaves, and, according to Ban- 
croft, was the first to introduce negro slavery 
into the colonies. 

James Moore was a bold, adventurous man, 
of high spirit, unflinching courage and strong 
mind, and he soon became a leader of men. 
He was Governor of South Carolina, in 1700; 
and, when succeeded in that office by Sir 
Nathaniel Johnson, in 1703, he was ap- 
pointed Attorney General of the Province. 
His eldest son, James Moore, was also Gov- 
ernor of South Carolina, in 1720. He was 
one of the ablest soldiers of the Province, 
and had greatly distinguished himself in 
the wars with the Spanish and _ Indians. 
When the Tuscaroras, having recovered from 
their defeat by Barnwell, were again carry- 
ing the torch and tomahawk through the 
unprotected settlements of North Carolina, 
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in 1712, and Governor Pollock called upon 
South Carolina for aid, James Moore, the 
second, was selected to lead the men from 
South Carolina. With him, as an officer, 
went his younger brother, Maurice, to whom 
we owe the first permanent settlement of the 
Cape Fear country. Traversing this region 
on his toilsome march to the Neuse, and see- 
ing the beauty of the land, the fertility of the 
soil, and the commercial advantages of the 
river and harbor, it is reasonable to presume 
that he then and there conceived the project 
which he afterwards successfully carried out. 
Lingering in North Carolina, a few years after 
the return of his brother to Charleston, long 
enough to marry one of her fair daughters, 
he returned to Charleston, and gathering 
about him the families of all his brothers 
and sisters (except his elder brother, James), 
and many of his friends, about the year 1723, 
for history leaves the exact time uncertain, 
he again struck into the wilderness, and 
settled them at and around Old Brunswick, 
on the west side of the Cape Fear river, 
about thirteen miles below Wilmington. And 
this was the first permanent settlement of 
the Cape Fear region. 

His two sons, Maurice and James, were 
eminent and distinguished men and ardent 
patriots. Maurice was one of the three 
Judges of the Province at the breaking out of 
the Revolution, and was “a learned jurist, an 
astute advocate, and a keen-sighted states- 
man.” James was a soldier and “ considered 
the first military genius of the Province.” 
He was Colonel of the First North Carolina 
Continental Regiment in September, 1775, 
and Brigadier General in March, 1776. Upon 
the departure of Lee for the North, in the 
summer of 1776, he was appointed by Con- 
gress Commander-in-Chief of the Southern 
Department. But a few months after, how- 
ever, his health failed, and he died in Wil- 
mington on the 15th of January, 1777; and, 
on the same day, in the same house, died his 
brother Maurice, both “ in the prime of life and 
in the meridian of their fame and usefulness.” 





In 1764, while yet a youth, Alfred Moore 
was sent to Boston to complete his education. 
Judge Taylor says that “on the arrival of 
the British troops there, in 1768, he attracted 
the notice of a Captain Fordyce, a man of 
fine taste and acquirements, who became 
much attached to the youth, and offered to 
procure him an ensigncy inthe army. This 
he declined, but under the instructions of his 
friend he learned the elements of military sci- 
ence, and furnished himself with a variety of 
knowledge which highly qualified him for that 
stormy period in which he was destined to 
live.” On September 1, 1775, while not yet 
of age, he was appointed a captain in the First 
North Carolina regiment, commanded by his 
uncle, James Moore. After participating in 
the short but brilliant campaign which re- 
sulted in the total defeat and destruction of 
McDonald’s Royalist Highlanders at Moore’s 
Creek, in February, 1776, his regiment, then 
commanded by his brother-in-law, Colonel 
Francis Nash (Colonel James Moore having 
been appointed Brigadier General in the Con- 
tinental line), was ordered to Charleston to 
assist in the defense of that city against the 
threatened attack of the British under Sir 
Henry Clinton and Lord Cornwallis. : With 
his company he bore his part in that memo- 
rable attack on Fort Moultrie in June, 1776, 
when the North Carolinians behaved with 
such gallantry as to draw from Charles Lee 
the eulogium: “I know not which corps I 
have the greatest reason to be pleased with, 
Muhlenburg’s Virginians or the North Caro- 
lina troops—they are both equally alert, zeal- 
ousand spirited.” And what higher testimony 
to the valor of the North Carolinians could 
we have than this, when a-Virginian reckons 
them as equal to the best regiment Virginia 
had sent to the field! After the repulse of 


the British at Charleston, Moore’s regiment 
was camped at Wilmington, where it was 
put through a rigid system of drill and dis- 
cipline which gave it the efficiency that dis- 
tinguished it in the later northern campaigns. 

In March, 1777, the regiment was ordered 
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north to join Washington, who was then re- 
treating through New Jersey and in great 
straits. Captain Moore did not accompany 
his regiment, for he had been compelled by 
the misfortunes and necessities of his family, 
to resign his commission on the 8th of March, 
1777. His brother Maurice, a lieutenant in 
his regiment, had but recently been killed, 
his father had died, and the utterly disor- 
dered and defenseless condition of the coun- 
try around Wilmington commanded his 
presence at home. But, though no longer 
in the Continental line, he still kept the 
field, and enrolling himself in the militia 
became an active and zealous partisan. 
With a few raw but restless spirits he made 
himself such a thorn in the side of the Brit- 
ish at Wilmington that Major Craig, in 
command there, sent a detachment to his 
plantation, which plundered his house, burned 
all the buildings on the place, carried away 
all his stock and left him utterly penniless 
and destitute. But his lofty courage and 
ardent patriotism were unshaken by these 
trials, and he continued to lose no oppor- 
tunity to harass his enemy whenever an op- 
portunity afforded. Judge Taylor tells us 
that Major Craig made every effort to kill 
or capture him, and, failing in both, sent him 
an offer to restore his property and give him 
amnesty if he would only return to his plan- 
tation and take no further active part in the 
war. But this offer was spurned by him, 
and his efforts in the cause of freedom and 
independence were never relaxed until the 
final triumph. 

The close of the war found him ruined in 
fortune and estate. His plantation was a 
waste, his slaves scattered and stolen, he him- 
self without resources or money, his family 
almost destitute of food and clothing. His 
condition was indeed deplorable. He had, 
prior to the breaking out of the war, studied 
law under his illustrious father. I have seen 
it stated that he was appointed Attorney 
General of the State before he had obtained 
a license to practice law, but this is a mis- 





take, for in the minutes of the county court 
of New Hanover, April term, 1775, I have 
seen the record of his producing a license 
to practice law in the inferior courts of the 
State and taking the usual oath required. 

It is certain, however, that if he had ever 
had any practice at the bar it was but very 
limited and of very short duration. 

At the June term, 1782, of the court for 
the Hillsboro district, in the absence of the 
Attorney General, “the court,” to use the 
words of Judge Williams, “ got the favor of 
Colonel Alfred Moore to officiate as attorney 
for the State, and without whose assistance, 
which the court experienced in a very essen- 
tial manner, they could not have carried on 
the business of the court.” There were 
many important criminal cases at this term, 
and seven capital convictions, for burglary, 
high treason, etc. 

In 1782, the General Assembly of North 
Carolina, in grateful remembrance of his dis- 
tinguished services, and in some part to com- 
pensate him for his losses and unselfish pa- 
triotism, recognizing his eminent abilities, 
appointed him Attorney General of the State 
to succeed Iredell, who had just resigned. 
We are told that the salary of the first two 
years of his office was paid in homespun and 
provisions. Think upon it a moment, your 
honors, what would be the consternation, 
the utter misery, of the present Attorney 
General, if such legal tender were proffered 
him for his salary! To a weak man, the 
high position to which Alfred Moore had 
been called at the very outset of his career 
as a lawyer, would have been but a quicksand 
and a pitfall. But he was anything but weak. 
Judge Taylor tells us that he had a mind of 
uncommon strength and a quickness of intel- 
lectual digestion that enabled him to master 
any science he strove to acquire. He was 
small in stature, scarce five feet four inches 
in height, neat in dress, graceful in manner, 
but frail in body. He had a dark, singularly 
piercing eye, a clear, sonorous voice, and 
those rare gifts of oratory that are born with 
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a man and not acquired. Swift was his 
model, and his language was always plain, 
concise and pointed. A keen sense of hu- 
mor, a brilliant wit, a biting tongue, a mas- 
terful logic, made him an adversary at the 
bar to be feared. Judge Murphy, in his ad- 
dress before the societies of the University, 
says: “ Two individuals who received their 
education during the war were destined to 
keep alive the remnant of our literature, and 
prepare the public mind for the establishment 
of this University. They were William R. 
Davie and Alfred Moore. Each of them had 
endeared himself to his country by taking an 
active part in the latter scenes of the war ; 
and, when public order was restored and the 
courts of justice were opened, they appeared 
at the bar, where they quickly rose to emi- 
nence, and for many years shone like mete- 
ors in North Carolina. Davie took Bo- 
lingbroke for his model; and- Moore, Dean 
Swift. Public opinion was divided upon 
the question as to whether Moore or Davie 
excelled at the bar. Davie is certainly 
to be ranked among the first orators, and his 
rival, Moore, among the first advocates, which 
the American nation has produced.” 

In 1790, indignant at what he considered 
an unconstitutional infringement upon his 
rights by the creation of the office of Solicitor- 
General, and being worn and exhausted by 
the constant and arduous toil and labor en- 
tailed upon him by a large practice, he re- 
signed his office ; and, virtually abandoning 
his practice, retired to his plantation. He 
was a Federalist in politics, and, in 1795, 
was defeated for the Senate of the United 
States by one vote. In 1798, he was elected 
one of the Judges of the State and took his 
seat upon the bench. In delivering the 


opinion in State v. Barna Jernigan (3 Mur- 
phy, 12), Chief Justice Taylor pays high 
tribute to his character and ability: “The 
very question, however, before us, has been 
decided in the case of State v. Hall, in 1799, 
by a Judge whose opinions on every subject, 
but particularly on this, merit the highest 





respect. Judge Moore was appointed Attor- 
ney General a very short time after this act 
of assembly was passed, and discharged for a 
series of years the arduous duties of that 
office in a manner which commanded the 
admiration and gratitude of his contempora- 
ries, His profound knowledge of the 
criminal law was kept in continual exercise 
by a most varied and extensive practice at a 
period when the passions of men had not yet 
subsided from the ferment of a civil war, and 
every grade of crime incident to an unsettled 
society made continual demands upon his 
acuteness. No one ever doubted his learn- 
ing and penetration; or that, while he en- 
forced the law with an enlightened vigilance 
and untiring zeal, his energy was seasoned 
with humanity, leaving the innocent nothing 
to fear and the guilty but little to hope. 
The opinion of such a man, delivered on an 
occasion the most solemn on which a judge 
could act—when doubt in him would have 
been life to the prisoner—assumes the au- 
thority of a cotemporary exposition of the 
statute, and cannot but confirm me in the 
sentiments I have expressed.” 

In this connection, I am reminded of a 
tradition that I heard from some of the sen- 
iors of the bar when I was first admitted to 
it. About the year 1816, there was a band 
of robbers and outlaws operating chiefly in 
Duplin, Sampson, Wayne and the nearby 
territory, whose chief purpose was enticing 
slaves from their masters under the promise 
of freedom and spiriting them away to the 
far Southern States and selling them. Chief 
among these were the Jernigans, and chief 
among them was the Barna Jernigan above 
mentioned. He had been indicted and con- 
victed for enticing away the slave of one John 
Coor Pender, then sheriff of Wayne County. 
The story runs, that as Coor Pender was on 
his way to court to give evidence against 
Barna Jernigan, he was waylaid, shot and 
killed by one of the band. His eldest son, 
then a lad of about nineteen years of age, 
vowed to devote his life to the pursuit and 
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punishment of the murderer of his father. 
Alone he tracked him through North Caro- 
lina into South Carolina, through South Caro- 
lina into Georgia, through Georgia into Flor- 
ida, where at last he found him—secure, as 
his coward’s heart believed—refuged among 
the Seminole Indians. Nothing daunted, 
young Coor Pender boldly made his way into 
the Seminole country and, addressing their 
chief, demanded the assassin with that plea 
so sacred and dear to the heart of the Indian, 
that blood alone ‘can atone for blood. Bow- 
ing to the justice of the demand, the Semi- 
noles surrendered the man, whose name, I 
think, was also Jernigan, to young Coor 
Pender. Binding his prisoner, unaided he 
brought him back through the long and wild 
journey and delivered him into the hands of 
justice in Wayne, where he was soon after- 
wards tried, convicted and hanged. . 

No brilliant feat of the days of chivalry 
can to my mind surpass this courageous and 
devoted act of this plain and simple young 
North Carolinian. 

In December, 1799, Mr. Moore was called 
to the seat upon the Supreme Bench of the 
United States made vacant by the death of 
James Iredell. He first sat at the August 
Term, 1800, when, in Bas v. Tingy (4 Dal- 
las, 37), on the admiralty side of the docket, 
he delivered the only opinion emanating from 
him during the four years of his judicial life 
on that bench. This seems strange, and 
forces us to inquire the reason of this singu- 








The answer 


lar silence of so able a lawyer. 
is found in the pages of Dallas and Cranch, 
and is given by Mr. Carson, in his History 
of the Supreme Court of the United States, 
who tells us that it was owing to the practice 
which obtained after Marshall came upon the 
bench of making the Chief Justice the organ 


of the court. So strictly was this rule ad- 
hered to, that during Justice Moore’s term 
of office the opinion of the court was always 
delivered through the Chief Justice, except 
in one or two instances, when he expressly 
declined to do so, and then that duty fell 
upon the Senior Justice. We must remem- 
ber that the court was then but an infant, 
its docket exceedingly light, and it was no 
great labor for one Judge to write all the 
opinions. There can be no doubt, however, 
that, in the solemn deliberations of the con- 
ference chamber, Moore’s opinion upon every 
question under discussion was given in clear, 
concise and: logical argument, was listened 
to with deference, and carried the weight of 
his great talents with it. He remained upon 
the bench about six years, when his failing 
health compelled his retirement and he re- 
signed in 1804. He died on the 15th of 
October, 1810, in the fifty-fifth year of his 
age, “a loyal, just and upright gentleman,” 
carrying with him to the grave the blessed 
comfort of a well-spent life, the affection of 
his friends, the sincere respect and reverence 
of all men, and the grateful appreciation of 
his native State. 
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THE VAGRANT 
By GEORGE 


iy the days of King Hlothecere, who reigned 

in Kent in the latter part of the seventh 
century, those who gave shelter to a wan- 
derer had to be very careful. It was a law 
under that monarch that “if any man enter- 
tained a stranger for three nights at his own 
home, a chapman, or any other that has come 
over the march, and then feed him with his 
own food, and he then do harm to any man, 
let the man bring the other to justice, or do 
justice for him.” This is held by Mr. Rib- 
bon Turner, an authority on this subject, to 
mean that “the host who entertained a 
stranger did so at the risk of incurring re- 
sponsibility for any offence his guest might 
subsequently commit.” 

There is an old English saying: “ Two 
nights a guest, the third night one’s servant.” 
This was probably the idea on which the law 
just quoted was based ; it appears at any rate 
to have been in the mind of Edward the Con- 
fessor when he enacted the following law in 
1045: “If any entertain a man known or 
unknown for two nights, he may keep him as 
a sojourner ; and if the man do wrong the 
host shall suffer no loss for‘him. But if he 
to whom the man has done wrong makes 
complaint to justice in that it was done by 
the counsel of the host, then the host shall 
purge himself by oath with two law-worthy 
neighbors if he can, both of his counsel and 
the deed. Otherwise he shall make good 
the loss and the wrong. But if he shall en- 
tertain the man a third night, and that man 
shall do wrong to any, the host shall bring 
him to justice as though he were one of the 
household. . . . And if the wrongdoer can- 
not make good the damage, the host who 
entertained him shall make good the loss and 
the forfeit.” 

Withroed, King of Kent, made a law di- 
rected against wandering monks who were in 
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his time rather more numerous than desira- 
ble. “If any shorn man go wandering about 
for hospitality, let it be given him once ; and, 
unless he have leave, let it not be that any 
one entertain him longer.” 

King Henry I. enacted that if any friend- 
less man or foreigner came to such a pass 
that he had none to befriend him, “let him, 
on the first accusation, be laid in prison, and 
there let his accuser sustain him till he shall 
come to trial.” 

It was a law in the time of Richard II., 
1388, that persons who had left service in 
one place and were travelling to another, 
should carry with them a testimonial from 
last employer. If found wandering without 
such letters they were to be put in the stocks 
and kept there until they could satisfy the 
authorities that they were not vagrants. 

About the year 1348, when the plague 
known as the Black Death was decimating 
England, there was a great demand for la- 
borers. Wages rose toa great height and 
the toilers found themselves practically mas- 
ters of the situation, being able to demand 
what they liked for their services. The num- 
ber of laborers wandering about to sell their 
labor in the best market, swelled the ranks 
of vagrancy to the full. King Edward to 
meet this emergency prepared an instrument 
which is known as the Statute of Laborours. 
One clause of this provides “that every man 
or woman in England, of what condition he 
be, free or bond, able in body, and within 
the age of threescore years, not living in 
merchandise, nor exercising any craft, nor 
having of his own whereof he may live, nor 
proper land about whose tillage he may him- 
self occupy, and not serving any other . 
he shall be bounden to serve him which shall 
him require.” And another clause compels 
him to “take only the wages, livery, meed, 
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or salary which were accustomed to be given.” 
In the latter part of the fifteenth century, 
the penalty for vagrancy in England was three 
days and three nights in the stocks without 
other sustenance than bread and water, and 
the vagrant was then driven from the town. 

Henry VIII. tried hard to stamp out the 
pest of vagabonds and thieves, and is said to 
have hanged no fewer than seventy-two thous- 
and of them, “great thieves, pettie thieves 
and rogues.” Lighter offenders such as 
“michers that live in truandise; flouches, 
who put soap in their mouths to make foam, 
and fall down as if they had Saint Cornelius’s 
evil; Newgate nightengales who strut about 
pretending they have suffered shipwreck ; 
ruffelers and rogers which say they are poor 
scholars of Oxford or Cambridge ’’ —all these 
were to be stripped naked from the waist up- 


. wards, men and women alike, scourged sharply 


and sent home. They had to take with them 
a billet signed by two justices certifying that 
the punishment had been inflicted. 

But the foregoing laws against “ idlenes and 
vagabundrye” were mild compared with those 
of Edward VI. The severity of these enact- 
ments is thought to be due to the fact that Sir 
John Cheke, Greek professor at Cambridge 
and one of the preceptors of the new king, had 
rendered fashionable at the timea study of the 
laws of Lycurgus, Draco, and Solon, ancient 
legislators who were particularly down on men- 
dicants. The act of Edward VI. begins with 
the statement that idleness and vagabondism 
is the mother and root of all thefts, robberies, 
and other evil acts and mischiefs. It then 
proceeds to repeal all former laws against 
vagabonds and beggars, and ordains that 
every person not impotent, found loitering or 
wandering and not seeking work, or leaving 
it when engaged, shall be taken up as a vaga- 
bond, and every master who has offered such 
idle person service and labor, shall be entitled 
to bring him before two justices of the peace 
who “shall imediatelye cawse the said loyt- 
erer to be marked with a whott iron in the 
breast the marke of V, and adjudge the said 





parsone living so Idlye to such presentor to 
be his Slave, and to have and to hold the said 
Slave to him, his executors or assignes, for 
the space of twoo yeres then next following.” 
The slave was to be fed on bread and water 
or small drink and such refuse meats as the 
master thought fit ; and if he refused to work 
his master could belabor him without penalty. 
If such a one ran away and was captured, 
he was branded on the forehead or cheek 
with the letter S. If he ran away with this 
mark upon him, he was when caught exe- 
cuted as a felon. This Draconic law re- 
mained in force only two years. 

By a proclamation of the city of London 
dated 1584, all vagabonds and masterless 
men, as well strangers as Englishmen, were 
ordered to leave the city within five days; 
and all who sold food were forbidden after 
that time was expired to sell to any serving- 
man who could not produce a testimonial 
from his employer. 

But all these laws seem to have had little 
permanent effect in repressing vagrancy, for 
at Cambridge, in the year 1557, “the vaga- 
bonds, naughtie and jolly persons” were 
stated to be “farr more in numbre than hath 
been in tymes past.” 

In 1595, the privy council of London got 
an idea into their heads that it would tend 
to lessen vagabondism if certain days were 
observed as fish days ; therefore they caused 
Friday and Saturday of every week to be so 
appointed, and made it unlawful for any per- 
son within the realm to eat any flesh on those 
days, upon pain of forfeiting three pounds 
for every offence, or suffering three months’ 
imprisonment. Their argument was this: 
the sale of fish would be increased, and so 
many idle fishermen would be given employ- 
ment. Moreover, as many of the seacoast 
towns were falling into decay, the increased 
demand for fish would, by building up the 
shipping interests, giving work to shipwrights, 
ropemakers, sailmakers, blacksmiths and 
others, cause these moribund towns to take 
on a new lease of life. “ And this proclama- 
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tion is necessary by reason of the uncertainty 
of the sale of fish, and the contempt which 
in eating of fish is concerned.” 

Queen Elizabeth once instituted a grand 
raid upon tramps and loafers. Apprehend- 
ing that a rebellion would break out, she 
quietly sent letters to her sheriffs and magis- 
trates, ordering that on a certain night they 
should seize all vagabonds and idle persons 
who had no master nor any means of living, 
and either put them in jail or send them to 
their homes. Upwards of thirteen thousand 
persons were thus seized and were dealt with 
according to her Majesty’s will, although her 
orders were without proper legal support. 

It appears to have been the custom in cer- 
tain parts of England, early in the seventeenth 
century to first whip the vagrant and then salve 
his wounded back with a small sum of money 
to help him along. Thus we find in the ac- 
counts of the constables of Melton-Mowbray, 
Leicestershire, the following : 


1602—Geven to Robert Moodee for whippin two 


pore folks. 2 : ‘ 1 jd 
And gave them when they were whipped 1 jd 


It was sometimes the good fortune of the 
boys of those days to have sweet revenge on 
their elders. 
1602—Geven to Tomlyn’s boy for whippin a man 

and a woman : : 1 jd 
And gave them when they went 1 jd 

In 1618, King James wrote to Sir Thomas 
Smyth who was Governor of the Virginia 
company, that “ Whereas our court hath of 
late been troubled with divers idle young 
people who although they have been twice 
punished, still continue the same. We, 
having no other course to clear our court 
from them, have thought fit to send them 
unto you, desiring you at the next opportun- 
ity to send them away to Virginia, and to 
take such order that they may be set to work 
there, wherein you shall not only do us good 
service, but also do a deed of charity by em- 
ploying them who otherwise will never be 
reclaimed from the idle life of vagabonds.” 
One of the old English vagrancy statutes 





contained a singular clause giving immunity 
to two classes of vagrants, viz : — “ diseased 
poor travelling to Bath or Buxton, and John 
Dutton’s fiddlers in the County of Chester.” 
The privilege of the fiddlers dated from 1210, 
when the Welsh in great force besieged the 
Earl of Chester in Rhuddlan Castle. The 
earl sent word to his steward to collect troops 
and raise the siege, and the steward entering 
Chester at Midsummer fair, and finding there a 
great mob of fiddlers and players, marched 
with them and frightened off the Welsh, who 
took them for an army. And so the earl 
ever afterward favored the fiddlers over other 
vagrants, and caused them to be made exempt 
from law. 

In Wales in the twelfth century, the vaga- 
bond seems to have had rather a good time of it. 
Cambrensis says, “ No one of this nation ever 
begs, for the houses of all are common to all ; 
and they consider liberality and hospitality 
amongst the first virtues. So much 
hospitality here rejoice in communication, 
that it is nether offered nor requested by 
travellers, who, on entering any house, only 
deliver up theirarms. When water is offered 
to them, if they suffer their feet to be washed, 
they are received as guests, for the offer of 
water to wash the feet is with this nation a 
hospitable invitation. But if they refuse the 
preferred service, they only wish for morning 
refreshment, not lodging.” These guests 
sometimes stole out in the night and com- 
mitted theft. One charged with this crime 
could be cleared if his host would only swear 
that he had put his hand three times over him 
in the night. 

In the fifteenth century-it wasa law of the 
Isle of Man “that no one bring beggars or 
vagabonds into the country, upon pain of for- 
feiture of his boat.” 

In 1662 was passed in England the settle- 
ment act, a supplement to the ineffectual Poor 
Law of 1601. It wasa kind of serfdom over 


does 


again, the laborer being strictly bound to his 
own parish, and it was meant to stop the 
wandering to which public opinion attributed 
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the spread of the plague. This law was not 
a success, and it soon became a grievous ex- 
pense. Returned paupers filled the carrier’s 
wagons ; and after they had got their papers 
from the magistrates, they would produce a 
lot of luggage, good clothes, bonnet boxes, 
etc., and insist on these being carried. 

The Dutch had their own peculiar way of 
dealing with the pest of vagabonds. They 
put the loafer in a water-tight compartment 
with a pump in it and a tap high out of reach. 
The water was set running and the fellow 
was obliged to pump in order to save himself 
from being drowned. 

Washington Irving in his history of New 
York describes the strange gibbet by which 
Governor William, the testy, 
tramps by the waist. Says he: “It is incredi- 
ble how the little governor chuckled at behold- 
ing caitiff vagrants and sturdy beggars thus 
swinging by the crupper, and cutting antic 
He had a thousand 
' pleasantries and mirthful conceits to utter 

upon those occasions. He called them his 
dandelions, his wild-fowl, his high flyers, his 


suspended 


gambols in the air. 





spread eagles, his goshawks, his scarecrows, 
and finally his gallows-birds. Such was 
the punishment of all petty delinquents, va- 
grants and beggars, and others detected in 
being guilty of poverty in a small way.” 

A good deal might be added on the more 
recent vagrancy laws of our own county. A 
few items, however, must conclude my arti- 
cle. The tramp law of Ohio once imposed a 
penalty of three years’ imprisonment for 
kindling a fire on the public highway or en- 
tering a yard uninvited. 

Besides the state law, some of the towns 
of Ohio issued edicts of their own on the mat- 
ter, as for example: “Tramps, Attention ! 
All tramps will take notice that they are 
hereby notified not to come inside the limits 
of the city of Springfield. And all tramps 
being found inside the corporate limits of said 
city after this date, will be arrested and placed 
on the chain-gang, and be compelled to break 
stone for the term of five days.” 

But in spite of centuries of legislation 
against him, the vagabond is still with us. 
What shall we do with him ? 





CAPT. JOHN CARTER vs. THE PROVINCE OF MASSACHUSETTS BAY.' 


By Louis CraiG CORNISH. 


HEN Captain John Carter, H. R. N., 

Commander of the Royal Frigate 
Eagle, married Miss Mollie Stuart of Rich- 
mond, Virginia, in the year 1699, it did not 
appear that within three months he would 
be whipped on Boston Common because of 
his love for her, that a worthy magistrate of 
Massachusetts Bay would be involved in a 


’ For early reference to this case, see p. 72 of John Dun- 
ton’s “ Letters from New England, A. D. 1686,” (Prince 
Society Publications, 1867); also, p. 149 of “ Travels 
through the Middle Settlements in North America. In 
the years 1759 and 1760, with Observations upon the 
State of the Colonies, by the Rev. Andrew Burnaby, A. M., 
Vicar of Greenwich. Secondedition. London. Printed 


for T. Payne, at the Mews-Gate, MDCCLXXV.” 





trying interpretation of colonial law, and that 
the question of where justice really lay in the 
affair would be left still unanswered two hun- 
dred years after the event: yet such was the 
case. 

Captain and Mrs. Carter, however, were 
quite unconscious that any peculiar signifi- 
cance was attached to their movements when, 
shortly after their marriage, they sailed away 
in the Eagle toward the north, where the 
frigate was ordered to join the squadron 
then at Newport. Immediately on her ar- 
rival, she was ordered to proceed to Portland, 
and returning, to cruise along the coast stop- 
ping at all the settlements. The honeymoon 








334 The Green Bag. 





spent on shipboard had not been what the 
newly wedded couple had expected for Mis- 
tress Mollie had suffered much from sea- 
sickness. The voyage around Cape Cod did 
not help the malady and so John Carter de- 
cided to leave his bride in Boston while he 
made the trip further up the coast, and thus 
it happened that Mistress Mollie Carter 
watched the Eagle sail away behind the is- 
lands in Boston harbor, with sadness it is 
true, but with no premonition of coming 
trouble. 

That we may understand the following 
events, we must remember how sorely tried 
the Puritan fathers had been over the grow- 
ing tendency to desecrate the Sabbath. 
From the fines imposed on guilty folk, we 
learn the disheartening fact that many per- 
sons openly walked about in the fields and 
lanes on Sunday just as if it were a week 
day, that men travelled on horseback with- 
out any sufficient excuse for such journeys, 
and that in Boston boys had been captured 
by the constable as they “swum in the 
water.” When we add to these breaches of 
the peace the sad evidence that there were 
men, presumably most of them were bache- 
lors, who absented themselves from public 
worship, we cannot wonder at the anxiety of 
the fathers which led them to pass stringent 
laws “for the Better Observation and Keep- 
ing of the Lord’s Day.” ' 

The General Court enacted that henceforth 
on Sundays all persons “should carefully 
apply themselves to duties of Religion and 
Piety, publickly and privately ;” that no one 
“should upon the land or water exercise any 
Labour, Businses or work of their ordinary 
Callings upon pain of forfeiting Five Shil- 
lings ;” and that no man “should travel on 
that Day except by adversity they were be 
lated and forced to lodge in the Woods, 


* See chapter VIII, “ Acts and Laws of His Majesty’s 
Province of Massachufetts Bayin New England. Passed 
June Sth, 1692. Boston in New England. Printed by 
B. Green, Printer to the Honourable, the Lieut. Govenour 
and Council, for Benjamin Eliot, & Sold at his Shop 
near to the Town House in King’s-Street.” 





Wildernefs, or Highways the night before, 
and in such case to Travel no further than 
the next Inn or place of Shelter on that Day, 
upon penalty of Twenty Shillings.” Every 
Justice of the Peace was given authority “ to 
Convent before him” any guilty person and 
to fine them. 

At the same time the General Court was 
also moved to fix a fine of ten shillings for 
swearing and cursing, and to provide that if 
the person convicted should be unable or 
should refuse to pay the fine, he should be 
whipped not exceeding ten stripes for each 
offense. 

But Mistress Mollie Carter was ignorant 
concerning these essential points of Massa- 
chusetts criminal law. The Virginians, of 
whom she was a fair type, never had the time 
to plant many vineyards in the next world 
because they were so busy enjoying the de- 
lights of the world in which they found them- 
selves. Mollie herself had ridden across 
country after the hounds on a Sunday after- 
noon side by side with her father and the 
rector of their Episcopal Chapel, and as all 
three of them had said their prayers in the 
morning, they were quite unconscious of any 
reason why they should not afterwards enjoy 
the pleasures of the chase. Yet this atti- 
tude of mind, pleasant as were its conse- 
quences in Virginia, did not lead to a sym- 
pathetic understanding of the customs in 
Massachusetts Bay. 

So when the fifth day came after the Eagle 
sailed, the time her husband had set as prob- 
able for his return, Mollie Carter was not in 
the least disturbed to find that it was Sun- 
day. As there was little chance of the frig- 
ate arriving before afternoon, Mollie went to 
King’s Chapel in the morning to hear the 
solemn liturgy of her Church, and afterwards 
decided to spend the time upon the beach 
until she should see the Eagle sail up the 
harbor. Her Puritan hostess looked upon 
her attendance at the Chapel with unwilling 
tolerance, as she had been brought up in 
error her hostess felt that perhaps she was 
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not wholly to blame; but in the afternoon 
when Mollie called for her little negro slave 
to go with her to the shore, the good woman 
felt that at least she must protest. 

“It’s against the law to visit the beach on 
the Lord’s Day,” she told Mollie. 

But Mollie did not take the warning seri- 
ously. “Surely the elders won't mind my 
going to meet my husband,” she answered, 
and quite unheedful of the looks of disap- 
proval cast upon her, she and her young at- 
tendant walked away down Summer Street 
toward the shore. 

“ Does the woman expect her husband upon 
the Lord’s Day ?” asked one of the Puritan 
fathers who had stopped at the door on his 
way to the afternoon meeting. 

“Captain Carter said that he would be 
back in five days,’’ replied Mollie's hostess, 
taking the indirect road to truth, “and he 
left on Tuesday.” 

“ But he wouldn’t bring in his ship upon 
the Sabbath!” her visitor protested. “He 
could wait at Portsmouth or at Salem.” 

«“ You know as much about it as I do,” she 
answered, scenting danger and rather liking 
the smell of it. 

And her intuition was right, for it was 
hardly two hours later, just when Mollie was 
beginning to tire of watching the channel be- 
tween the islands and when the minister up 
at the meeting-house had reached only the 
middle of his sermon, that the whole com- 
munity was startled by the report of a cannon. 
The Eagle had entered the harbor and John 
Carter, through his spyglass seeing Mollie on 
the beach, from the very gladness of his 
heart had ordered a salute. 

The roar of his cannon, however, had a far 
greater effect than to cheer his sweetheart. 
It brought a large part of the population 
hurrying to the shore to learn its meaning. 
Even the minister shortened his sermon by 
some thirty closely written pages and with a 
brief benediction dismissed his congregation, 
whose flight to the shore he followed as 
quickly as decency permitted. 





So it happened by the time the Eagle had 
come to anchor and the long boat had been 
launched from her side, that a goodly com- 
pany was waiting on the shore to see John 
Carter land. Mollie was not surprised at 
their presence. To her mind nothing could 
be more natural than that people should 
want to see John Carter as soon as they 
could, and John thought it quite fitting that 
the townsfolk should be on hand to take care 
of Mollie. Neither Mollie nor John felt the 
least embarrassment when he jumped out of 
the long boat, and taking her in his arms 
kissed her on both cheeks. 

Indeed they might have been tempted to 
continue in this pleasure, had not one of the 
magistrates interrupted them by asking John 
Carter if urgent business with the Colony 
had brought him into port upon the Lord's 
Day. John laughed, and with his arm still 
around Mollie, he answered, “Isn’t here 
enough reason to bring any man to port, Mas- 
ter Dunton ?” 

But Master Dunton was a justice of the 
peace and the eyes of the community were 
upon him, so he hardened his heart against 
the picture of youth and love before him. He 
replied that Captain Carter had defied the 
law of the Province, and that it would be the 
duty of the constables to act in the matter. 
John Carter was slow to believe that this 
Puritan magistrate before him was in earnest, 
but he was forced to recognize that such was 
the case when Master Dunton ended his ha- 
fangue by saying, “ And you've kissed your 
wife three times, Sir, before all these people, 
a most indecent proceedmg, Sir.” 

Now John Carter had been born a sailor 
and would not have been afraid of the devil 
himself, and besides his fearless spirit he had 
at his command a rare and rich vocabulary 
of curses which he proceeded in no stinted 
way to pour out upon the astonished magis- 
trate. He damned the morning that un- 
happy Puritan was born, the colony that bred 
him, the very rocks and rills around Massa- 
chusetts Bay, and he ended by walking off 
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through the gaping crowd with Mollie on 
his arm, breathing general maledictions as he 
went. 

Which proceeding soothed the feeling of 
John himself, and was also a sweet satisfac- 
tion to Mollie; but it had an effect far from 
quieting on the Puritan fathers who had been 
so roundly cursed. Their indignation at his 
breaking the Sabbath was deepened now by 
a real grievance and their determination be- 
became unchangeable that he should pay the 
penalty for his sin which a wise generation 
had provided in the law of the Province. 
Only their reluctant deference to his rank 
saved him from spending the night in the 
town house, but justice deferred was only the 
more certain. 

Next morning two constables waited on 
him, and explained that they were sent to 
conduct him to Elisha Dunton, justice of 
the peace, before whom he must answer for 
his conduct upon the previous day. He had 
thought little of the matter after he and Mol- 
lie were in their own lodgings, and even now 
he was inclined to treat it lightly, so he fol- 
lowed the constables without any show of 
temper. But when he reached the court 
room where Master Dunton was dispensing 
the King’s justice, he found that the affair 
was really serious. The room was filled 
with the leading people of the town, who 
had come to enjoy the rare spectacle of an 
officer of the royal navy pleading before the 
bar of the colony. . 

The legal proceedings were very brief. 
Master Dunton accused John Carter of 
breaking the Fourth Commandment, read 
him the statute against breaking the Sab- 
bath from a big book on the desk before 
him, and then asked if he would pay the 
ten shillings’ fine thereby imposed. 

John Carter knew the Puritan character 
The men be- 
fore him would have enjoyed nothing more 
than a long debate for and against keeping 
the Lord’s day, and this satisfaction he was 
determined not to give them, so he threw a 


too well to argue the matter. 





gold piece on the counter against which he 
was leaning, and merely said that he had 
not known about the law when he broke it. 
He expected that this would end the mat- 
ter, but he did not know either the Puritan 
character or his own so well as he had 
thought. Master Dunton, having disposed 
of one misdemeanor and received the fine 
for it, now proceeded to the next charge, 
which related to Capt. Carter’s violent curs- 
ing. He read the statute, which provided a 
fine of ten shillings for the first offense, with 
two shillings apiece for each additional curse, 
and reluctantly he admitted that no one pres- 
ent had been able to count the curses which 
John Carter had used, for which he said he 
had decided to name the round sum of forty 
shillings as a proper compensation to the out- 
raged community ; and during the whole of 
this exhortation John kept his temper. But 
when Master Dunton ended by saying that 
in view of his ignorance the court would 
pass over his indecent behavior in three 
times kissing his wife before the public, a 
misdemeanor forbidden by law, John’s pot 
of wrath boiled over, and once more his 
hissing curses fell upon astonished ears. 
Again he roundly damned the company be- 
fore him, and he vowed that he would never 
pay a farthing of this last most unjust fine. 
Of course John Carter didn’t know ,.the 
alternative in store for him and was sur- 
prised when Dunton ordered that he should 
bear the full rigor of the law, that on the 
Common he should be given forty stripes 
save one from the cat o’ nine tails. Had 
he known just what Dunton could do, per- 
haps he would have swallowed his pride 
and paid the fine, but he had vowed that 
he wouldn’t pay it, and there was no other 
course open for him now but to take his pun- 
ishment with what grace he could. So he 
merely said that the sooner he was whipped 
and through with it the better he would be 
pleased, and the court graciously granted 
him his wish. Indeed, they adjourned in a 
body to the Common to enjoy the spectacle, 
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and gathered an appreciative crowd of sight- 
seers a8 they went. Arrived at the place of 
execution, John Carter’s coat, shirt and doub- 
let were pulled off, and on his bare back he 
received the thirty-nine stripes. 

A wholesome remembrance of his rank 
softened the blows, which on his sturdy 
frame caused no great suffering. Nor did 
the experience have any very humiliating 
effect upon his spirit. Indeed, we find it 
hard to understand the equanimity with 
which our fathers took their floggings, ap- 
parently feeling no more hurt about them 
than we did as boys when we were caned at 
school. Then too, if the whole truth must 
be told, in his younger days at sea John Car- 
ter had been whipped several times before. 
So he bore the punishment stoutly, stifled a 
last damn that he longed to fling at the men 
who had so beset him, and, after his beating, 
walked away with his head erect and without 
showing any sign of chagrin. 

But it must not be supposed that he really 
was good-natured over the affair. Deep down 
in his heart he was as mad as he could be, and 
when Mollie learned of all that had happened, 
she shared his feelings with all the intensity 
of her hot southern nature. She was for 
challenging the chief magistrate, perhaps 
the governor himself, to mortal combat, a 
method much to John Carter’s liking, but 
he said it probably was against the law in 
this strange province even to speak of pis- 
tols, and that they would have to think out 
some other method of revenge. To what 
result their thinking led them, the sequel 
shows. 


The whole town was surprised that the 
Eagle gave no sign of haste to leave the 
harbor, after the strange reception accorded 
to her captain. Far from wishing to hurry 
away, John and Mollie appeared to hold no 
grudge against the community for what had 
happened. They were seen walking about 
the streets in evident peace with all men. 
The governor of the colony and some of its 





leading men soon called upon them, and by 
the end of their first week in Boston they 
were social favorites. They were asked here 
and there to dinners, tea parties and picnics, 
which then were much in vogue, and they 
were made much of, just as foreign visitors are 
entertained among us to-day. Even Master 
Dunton was mollified by the good-natured way 
in which Captain Carter treated the matter 
of his arrest, and he went so far as to give 
a dinner at. the Green Dragon in John’s 
honor. 

But the Eagle was needed on His Majes- 
ty’s business elsewhere, and so after three 
weeks spent in social gaiety John Carter set 
the date for his departure and as a fitting 
close to the good times they had had together 
he asked a few of the leading men of the 
town to dine on board the frigate the day 
she was to sail. 

Mollie received the guests upon the quarter 
deck and showed them about with all the 
pride of ownership. To her thinking the 
Eagle was John Carter’s, and as John Carter 
belonged wholly to her, the conclusion of the 
matter was obvious. And John Carter was 
as jolly a host as ever welcomed friends 
aboard a ship. He was proud of his wife, 
and proud of his frigate, and in the galley a 
good dinner was cooking, — conditions which 
cheer the hearts of men. The great sails, 
already unfurled, for the frigate was to sail 
with the ebb tide, flapped idly above the 
party as they moved about the decks, the 
fragrance of coming dainties occasionally 
reached them from the forward part of the 
ship, and these ten Puritans felt inclined 
toward a more genial view of life than they 
would have owned to on shore. 

Their cheer was not lessened when the 
dinner was served. Fancy courses, with 
some attempt at grandeur in the serving, 
above all the excellent wine which filled their 
hearts with its pleasant glow, were not every- 
day experiences to these worthy men seated 
about the cabin table, and as the dishes came 
and went, they began to realize the depth of 
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their affection for John Carter and to express 
it in the pompous phraseology so dear to 
them. Of course John Carter in reply said 
the proper things in the proper fashion. He 
told them he never should forget their kind- 
ness to him and to his wife or the good times 
they had enjoyed together, and in this he 
was sincere, for at no time of life is a man 
more grateful toward his fellows than during 
his honeymoon. But the remembrance of 
their first meeting was still present in the 
minds of some of his guests, and one of them 
alluded to it. 

“Don’t speak of it,’’ John replied good- 
naturedly. “You know Virginia was the 
only Colony I had seen and they don’t keep 
the Sabbath there as you do.” 

This statement cast a momentary gloom 
over the company, for the Puritans always 
felt a vague responsibility for the other colo- 
nies whose prosperity in wickedness was ever 
a stumbling block to their spirits. So partly 
to call their minds back again to the present, 
but more from a love of sport, John con- 
tinued, “ Come, Dunton, you know we're all 
friends here; and speaking of the way you 
thrashed me, tell us truly now, did you never 
swear yourself ?”’ 

Dunton was under the spell of that un- 
questioning confidence in his friends that 
accompanies a pleasant distension beneath 
the waistcoat and he also was warmed by the 
genial smile of encouragenient which beamed 
upon him from all the company. He hesi- 
tated only a minute, toying with his wine 
glass before he took the plunge. Then he 
said, “ Well, yes, I have sworn.” 

Cries of “Tell me when!” “ What did 
you say, now?” “Let’s hear about it!” 
greeted him from every side. 

But he was not to be lured into giving the 
particulars of his iniquity. He felt that al- 
ready he had admitted far too much. The 
Puritan character might open its shell for air 
now and then, but like the oyster it always 
closed resolutely when anybody wanted it to 
open. 





‘ John Carter, however, was not to be drawn 
away from his purpose, and he returned again 
to the charge. “I have hopes of you Dun- 
ton, since you can swear with the rest of us,” 
he said. “Come now, tell us, did you ever 
kiss your wife in public ?” 

A hearty laugh greeted this sally, but 
Elisha Dunton was no child to be led against 
his will into further confession. ‘ Never, 
Sir,” he answered with some _ warmth, 
“ Never.” 

An awkward moment might have followed 
this denial of human fraility, but the company 
was saved from such embarrassment. Just 
then a sailor appeared at the hatchway, and 
touching his cap said to the Captain, “ The 
tide has turned, Sir.” 

The guests knew that this meant it was 
time for them to leave, and John Carter 
stood up at the head of his table and said, 
“A last toast, gentlemen,—may we meet 
again.” 

All the men rose and silently drank the 
toast. Then after the usual courtesies they 
passed up the companionway to the deck. 

The sails were already bending to the 
wind, the great anchor was apeak and the 
little eddies which bubbled up by the side of 
the frigate showed that she was beginning 
the long homeward voyage. One by one the 
guests shook hands with John Carter and 
climbed down the ladder to their rowboat 
which was to take them back to town, and 
last of all came Master Dunton. 

But just as he was about to say good-bye, 
he was grabbed by two sailors, quickly di- 
vested of his shirt and doublet, and led toa 
plank which had been run out over the ves- 
sel’s side, and there, while his colleagues 
looked on helplessly from below, they laid on 
his bare back thirty-nine stripes of the cat 
o’ nine tails. 

Dunton stood his flogging bravely, and 
when it was over he crawled down into the 
rowboat as fast as he could. John Carter 
had not spoken, but after Dunton had reached 
the boat he called down to him, “I swear 
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Dunton, if you’d only owned up that you’d 
kissed your wife I’d have let you off.” 

But Dunton did not answer. He was put- 
ting on his shirt at the moment, and under 
such circumstances no man could make a 
dignified reply. 

The frigate now had come up to the wind, 
and the sailors cast the rowboat adrift. As 
the distance between them rapidly widened, 
Mollie came on deck and the Puritans saw 
John deliberately kiss her several times, and 





they heard him call out to them, “I say, 
Dunton, change that law of yours, will you, 
and flogg the man who doesn’t kiss his 
wife.” 

Nobody answered him, and by the time 
the indignant Puritans had reached the shore, 
the Eagle with her great wings spread out to 
the wind had passed between the islands and 
was speeding away toward the high seas be- 
yond the jurisdiction of the Province of 
Massachusetts Bay. 





AN EPISODE IN MADISON’S CAREER. 


By Marita Newton MARSHALL. 


[' is not likely that the course of lectures 
delivered by Dr. John Fiske at the Berke- 
ley Lyceum, New York City, in the winter 
of 1897, can have been excelled by any since 
delivered, even by himself. And the lec- 
ture which closed the series, upon “ The 
Progress of Liberal Thought in America,” 
must have drawn toward him the heart of 
every Virginian in his audience, in its eulogy 
of Madison of illustrious memory. 

“It was Madison’s act in Virginia,” said 
he, “that was the cause of the beginning of 
all freedom of thought in recent times. This 
act was translated into many languages, and 
its provisions were followed by one State 
after another. Massachusetts was the colony 
founded upon the most illiberal principles, 
and was the narrowest and most fanatical of 
all the States. Now, it is safe to say that 
from that State have emanated the most lib- 
eral religious views in the United States.” 

In our own untroubled times, when church 
rule and state rule are happily independent 
of each other—or, more properly speaking, 
the independent government of which is as 
distinctive as its individual sphere— it is hard 
for us to understand how a hundred and more 
years ago their claims were so antagonistic 
and their animosity so bitter. Yet there was 





indeed a time, when, blackest of the clouds 
that overhung our troubled land was the black 
cloud of religious strife—a contradiction in 
terms, indeed, if by “ religion” we mean the 
kernel and not the shell of our belief. And 
it was over Virginia-—— ever fated to suffer as 
well as to triumph—that the storm first 
burst furiously. 

The strife between the Non-conformists 
and those who favored the union of church 
and State was bitter and long. Chief among 
the army of Dissenters in Virginia were the 
Baptists, whose first church in this State was 
established in 1760, followed shortly by others, 
in Orange, Spottsylvania, and the neighbor- 
ing counties. The clergy tried in vain to 
put down the new sect, and the civil authori- 
ties went so far as to imprison and otherwise 
persecute the aliens, as they were looked 
upon. Prominent among the leaders of the 
new church were the Reverends Waller, 
Craig and Childs, who were at one time con- 
fined in the jail at Fredericksburg, but whose 
zeal was so great that they preached through 
the barred windows to the throngs that gath-. 
ered daily to hear them. History tells us, 
furthermore, of one James Read of North 
Carolina, who claimed to have had a vision, 
and to have been directed by a heavenly voice 
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to Virginia, there to proclaim his doctrine. 
He accordingly set out, and reached the 
county of Orange, where soon great crowds 
flocked to hear him. In that county, also, 
there was a Baptist minister, known as Par- 
son Leland, whose eloquence and untiring 
efforts in behalf of his creed had won for him 
great notoriety and a wide influence. He was 
for a time imprisoned at Culpepper, and, it is 
said, attributed his incarceration to Madison 
himself, who was shortly afterwards a candi- 
date from his district to the Virginia Conven- 
tion, which, it will be remembered, met at 
Richmond, in 1788, to decide upon the re- 
jection or adoption of the Constitution of the 
United States, recently framed in Philadel- 
phia. 

Now, if it be borne in mind what a tre- 
mendous struggle awaited Madison as leader 
of the party in favor of the ratification of the 
Federal Constitution, when arrayed against 
him were men as great as himself and as ar- 
dently patriotic, —such men, indeed, as 
Patrick Henry, George Mason and James 
Monroe, — one need not wonder at the vio- 
lence of the opposition that spared no effort 
to defeat him in the election to the Conven- 
tion of Virginia. And if it be further remem- 
bered that toindorse the Constitution seemed 
to the minds of many but a return to a mo- 
narchical form of government, and but the 
substitution of the church of America for the 
church of England —a distinction without a 
difference — one may readily appreciate the 
consternation of the Non-conformists, and 
their frenzied resistance to an instrument 
which, as it seemed to them, threatened the 
overthrow of their rights, civil and religious. 

These facts recall an incident at this stage 
of Madison’s career, of undoubted authentic- 
ity, and familiar to many of the older resi- 
dents of Orange County, who have gathered, 
as is their privilege, from that period which is 
their own past and was Madison’s future, 
many a bit of his personal history so far un- 
chronicled. The writer gives the incident 





as related to her by her father, himself an 





octogenarian, — and by his friend and con- 
temporary, a native and life-long resident of 
Orange County. There still stands at Gum 
Spring, near Unionville, Orange County, Vir- 
ginia, an old oak tree, which may not inap- 
propriately be styled the “Charter Oak of 
Virginia,” since beneath its spreading 
branches was enacted a scene which virtually, 
if not officially, made Virginia the arbiter of 
her own fortunes and of those of her sister- 
states. For, on this spot, upon a summer’s 
day, it chanced that Madison, — while as yet 
his election to the Convention was at the 
mercy of circumstance,— met, as good luck 
would have it, the man whose hydra-headed 
influence he had combated at every turn, and 
whose ill-will he had gained and had reason 
to fear, and whom he knew he would do well 
to propitiate, — no other than Parson Leland 
himself. At once the two fell into argu- 
ment,— by one consent withdrawing into the 
cool shadows of the friendly oak — Madison, 
the man of destiny, and the Baptist preacher, 
Parson Leland, whose influence in the Anti- 
Convention party was very great, and whose 
fervid eloquence had won to his cause many 
an adherent, and to which Madison himself 
now listened, no longer wondering at its power 
over the minds brought under its sway. 
Earnestly and effectually, Madison (who, 
like Washington, was not an orator, yet of 
comprehension so clear and conviction so 
strong that all who heard him must feel the 
force of his terse sentences), met and over- 
came the arguments of his opponent.  In- 
vincible reasoning and eloquent appeal were 
well met in these two, who, throughout the 
long and impassioned debate, were scarcely 
conscious of the fact that many listeners had 
gathered around them as the hours slippcd 
by unheeded. It is avouched that so clearly 
were Madison’s views set forth on this occa- 
sion ; so palpably honest and sincere his ad- 
vocacy of the cause he had at heart, and 
which he believed to be the haven of safety 
to his beloved but divided country ; and so 
conspicuous the absence of personal ends in 
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the issue he was striving to bring about, that 
the man before him argued, listened, wavered, 
and finally stood silent, his weapons having 
been broken, one by one, by the iron grasp 
that met them; and before the sun set that 
day, the adversary had withdrawn his opposi- 
tion; while the crowd surrounding the dis- 
putants (supporters, for the most part, of the 
opposing faction), if not won over, at least was 
neutralized to an extent that attested Madi- 
son’s power in debate. Quietly, as the late 
contestants shook hands, the gathering dis- 
persed ; and soon the noble oak, a silent wit- 
ness of one of those momentous, if quiet 
struggles which Destiny makes use of to shape 
a Nation’s course, stood serene and benign, 
alone. 

Upon this event, unremarkable in itself, 
and almost unknown to history, rests the 
security of our Nation to-day, — so true it is 
that from the acorn small the mighty oak 
doth grow! For had it not been for this per- 
sonal victory, how much greater the odds 
against Madison, who was a// du¢ defeated in 
the election to the Virginia Convention ; and 
who, in the agitation of the vital question of 
Virginia’s ratification of the Constitution, dur- 
ing a session of over three weeks, by un- 
remitting and almost superhuman effort, 
fighting, step by step, the well-nigh irresist- 
ible power intended to crush him, won the 
day, indeed, but escaped defeat by a hair’s 
breadth ! 

And so it was that Virginia, by the might 
of one man as it were,' took her stand for the 


™« Fortunate it was, for the honor of Virginia and the 
good of the nation, that James Madison, as the father 
and special champion of that instrument (the Federal 
Constitution), in that body (the Convention of Virginia), 
had the support of so able a collegue as John Marshall 
in warding off the arguments of Patrick Henry and others, 
who were bitterly opposed to such ratification. Although 
Marshall was at the time less than 33 years of age, he 
made three masterly arguments in support of the clauses 
of the Constitution which were most severely assailed, 
authorizing federal taxation and the collection of revenue, 
the ordaining and establishing of a federal judiciary and 
the powers therein given to Congress and the President 
over the militia. Without those arguments the instru- 
ment might have been rejected by Virginia, since, as it 





Constitution. Who but such a leader could 
have placed Virginia where she stood, where 
she stands? And without Virginia’s exam- 
ple, what one of the States would have 
taken the stand she took? And without the 
Constitution, in whose firm grasp Virginia 
and her sister States laid each her hand, 
where would be the United States of Amer- 
ica to-day? Andif not to the United States, 
to what nation upon the earth can we look 
for that broad spirit of tolerance which 
“makes the whole world kin ?” 

It is not too much to say that Madison, 
though firm in his allegiance to the church 
of his fathers, was none the less ready to re- 
spect in another that adherence to principle, 
and honest belief, manfully maintained, so 
characteristic of himself, though directed in 
a different channel. And who shall say that 
the parson’s passionate argument in behalf 
of his own religious views, that day under 
the oak, did not bear fruit in the aftertime, 
when Madison’s name became the synonym 
of liberal thought, and freedom of religious 
sentiment the wide world over? Surely, 
greenest among the garlands that loving 
hands may bring to lay upon the quiet grave 
among the Montpelier hills, is the recogni- 
tion of that broad catholicity of which Madi- 
son was the promoter, and which has spread 
beyond the bounds of our own fair land, and 
would fain clasp hands around the world. 

* * * * * 

A few years ago, the writer’s father, in 
company with a friend, visited Gum Spring, 
whose sole object of interest to the traveler 
is the fine old oak, which, once upon a time, 
more than a century ago, sheltered one of 
Virginia’s greatest sons. These gentlemen 
brought home a small branch of the tree, 
which the former shortly afterwards carried 
with him to New York, and presented, with 
the bit of history here related, to the New 
York Historical Society. 
was, it was only ratified by a vote of 89 to'79.” Extract 
from a lecture on “ John Scott and John Marshall,” by 


John B. Cassoday, Chief Justice of the Supreme Court 
of Wisconsin. 
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THE COURT OF APPEALS OF KENTUCKY. 


I. 


By JoHNn C. DooLaAN OF THE LOUISVILLE, Ky. Bar. 


HE State of Kentucky, since its ad- 
mission into the Union on June 1, 
1792, has had four Constitutions. In each 
of them is made the usual distribution of the 
powers of government into three depart- 
ments—legislative, executive and judicial— 
and each department 
is prohibited from en- 
croaching upon the 
rights or powers of the 
others. 
Each Constitution 
has provided that the 
supreme judicial power 
of the commonwealth 
(except in cases of im- 
peachment) shall be 
vested in one Supreme 
Court, “to be styled 
the Court of Appeals.” 
The general func- 
tions and powers of 
this court have been 
the same throughout 
its existence, but radi- 
cal changes have been 
made in the manner 
of selecting its mem- 
bers. A_ review of 
these changes will 





the first and second Constitutions of the State, 
so far as they bear directly on the Court of 
Appeals, are substantially similar. It was 
provided in both that the judges should be 
appointed by the governor by and with the 
advice and consent of the senate, and they 
should hold their of- 
fices during life or ~ 
good behavior. This 
tenure was, however, 
subject to the right 
of removal by im- 
peachment in the usual 
way, or by the gov- 
ernor upon address by 
two thirds of the mem- 
bers of each house of 
the general assembly. 
While the court itself 
was established by 
the Constitution, its 
organisation was left 
to the legislature. 
The number of judges 
was not fixed, and so 
during the life of the 
second Constitution 
we find the court com- 
posed sometimes of 
three and sometimes 








therefore be of inter- 
est in sketching the 
history of the court. 
The first Constitution, adopted in 1792, 
by a singular anomaly made the “ Court of 
Appeals” a court of original jurisdiction 
in certain land suits arising under Virginia 
land grants. This burdensome jurisdiction 
was taken away by the second Constitution, 
adopted in 1799. In other essential respects 





of four judges. 

One member of the 
court was specially 
commissioned as chief justice; the others 
as associate judges. Among the associates 
for a long time a numerical rank was main- 
tained, but this was finally abolished. 

This power of the legislature in the or- 
ganization of the court gave rise eventually 
to grave troubles. As elsewhere detailed, 


THOMAS TODD. 
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in 1824 a bare majority of the two houses 
of the legislature, being dissatisfied with 
some decisions of the court and being with- 
out the power to remove the judges, passed 
a bill to repeal the act organizing the court, 
and immediately sought to reorganize an- 
other court, to be made up of different 
judges. The governor of the State lent his 
active aid to the scheme. This brought on 
a violent struggle that rent the State into 
two factions, known respectively as the “Old 
Court” and “ New Court” parties. 

After a struggle of several years, the 
“Old Court” party triumphed, but the 
“New Court” adherents, allying themselves 
with the Democratic party, eventually se- 
cured the adoption in 1850 of a third Con- 
stitution that materially changed the tenure 
of office and the mode of election of the 
judiciary. It was said by men of that day 
that the “New Court” party had “made 
a bill of sale of itself to the Democrats.” 

It is a fact that most of “ New Court” 
men were followers of Andrew Jackson (two 
of them were in his cabinet), while the “Old 
Court ” party numbered among its adherents 
mainly those who belonged to the Whig party 
and supported Henry Clay in his aspirations. 
In the course of time the Whigs declined in 
power, both in the State and throughout the 
country, and when the Democrats finally 
gained the ascendency in Kentucky, there 
came the Constitution of 1850. 

It would be extremely interesting, if time 
or space permitted, to watch these sidelights 
on the drama of national politics as produced 
on the miniature stage of Kentucky. 

In 1849, the third Constitutional Conven- 
tion of the State assembled in Frankfort. It 
had been called, in fact, by the friends of 
slavery for the purpose of absolutely fasten- 
ing that system upon the State, but when it 
assembled it was found that most of the mem- 
bers were in sympathy with some proposed 
radical changes in the judiciary. 

With one dissenting vote (that of Garrett 
Davis, afterwards United States senator, who 





left the convention rather than sign a Con- 
stitution providing for an elective judiciary), 
the third Constitution was submitted to the 
people of the State, and was by them in 
1850 ratified by a large vote. It was pro- 
mulgated on June I1, 1850, and went into 
full effect in 1851. 

By its terms the Court of Appeals was 
established to consist of four judges to be 
elected by popular vote—one from each of 
four districts in the State. The term of 
office of the judges was fixed at eight years, 
except that those first chosen would hold their 
offices for terms of two, four, six and eight 
years respectively, to be determined by lot 
among them. Thus an election for at least 
one judge of the court was provided for every 
two years. The judge having the shortest 
time to serve became chief justice of the 
court. The right of removal by impeach- 
ment or address was retained as in the for- 
mer Constitutions. 

When this third Constitution was submit- 
ted to the people it was violently opposed by 
many, chiefly because of the elective judi- 
ciary feature. Others favored its adoption 
for that very reason, as many of the inferior 
judges had exposed themselves to just cen- 
sure upon charges of nepotism and arbitrary . 
conduct. The proslavery features of the 
new instrument and the support of nearly 
all the leading Democrats overcame all op- 
position, and it was ratified by a large vote. 

For the first twenty-five years under the 
Constitution of 1850, the people were so oc- 
cupied with the questions leading up to the 
Civil War and the problems that grew out 
of it, that the mode of selecting judges caused 
less comment than would have otherwise re- 
sulted. At the end of that period the peo- 
ple had grown so accustomed to electing 
their judges that all thoughts of choosing 
them in a different way came to be consid- 
ered as chimerical. It was generally consid- 
ered that the voters of the State would not 
give up a privilege which they had exercised 
so long. Accordingly when another Consti- 
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tutional Convention met in 1890, there was 
some debate as to an appointive judiciary, 
but the feasibility of sucha plan was doubted 
and the system of electing judges by popular 
vote was continued in force. 

By the Constitution which was framed by 
this Convention and which went into effect 
on September 28, 1891, a Court of Appeals 
is established to consist of not less than five 
and not more than seven judges. The 
judges are to be chosen by districts laid off 
by the legislature for terms of eight years 
and the judge of the court longest in com- 
mission is styled chief justice. 

By authority of the Constitution, the leg- 
islature has provided that the court shall 
consist of seven judges and it now sits in two 
separate divisions, each of which is composed 
of the chief justice and three of his asso- 
ciates. 

Though somewhat outside the scope of 
this article, it seems not improper to suggest 
that the independence of the judiciary is more 
certainly attained by lengthening their terms 
of office and thus doing away with so fre- 
quent campaigns on the part of the judges. 
Party nominations for judicial offices should 
be prohibited. Then again freedom from 
local influence and a broader judicial develop- 
ment are better secured by requiring judges 
to be voted for by the State at large instead 
of by a limited district. A similar plan in 
municipal affairs has been tried with suc- 
cess where the members of local legislative 
bodies are required to reside in the wards 
or districts from which they are chosen but 
are to be voted for by the whole munici- 
pality. 

This general view of the organization of 
the Kentucky Court of Appeals brings us to 
a sketch of some of the eminent men who 
have sat in that court. It would be hard in 
many cases to decide which of them has the 
higher right to be remembered for his public 
services and that question shall be avoided 
in this review by adhering to the maxim, 
“ Qui prior est tempore, potior est jure.” 





Without making invidious distinctions it 
is the plan of the writer to offer a brief 
sketch of each chief justice of the court and 
also sketches of such associate judges as by 
their long service and eminent qualifications 
have given to Kentucky’s Court of Appeals 
its reputation at home and abroad. 


HARRY INNES. 


On June 28, 1792, Governor Isaac Shelby 
appointed the members of the first Court of 
Appeals of Kentucky. Judge Harry Innes 
was first commissioned by him as chief jus- 
tice of the court and Benjamin Sebastian and 
Caleb Wallace as associate judges. Judge 
Innes declined the appointment but his rela- 
tions with the other members of the court 
and his prominence in the affairs of the State 
make it proper that he be mentioned in this 
connection. 

He was born in Virginia in 1752. When 
only thirty-one years of age he was elected 
by the legislature of that State a judge of 
the Supreme Court for what was then the 
District of Kentucky. He enjoyed the per- 
sonal friendship of President Washington who 
repeatedly honored him with important trusts 
and made him the first judge of the United 
States District Court for the District of 
Kentucky. 

He was holding this position when Gov- 
ernor Shelby, also his close personal friend, 
appointed him first chief justice of the newly 
formed State. Thus to him was given the 
honor of standing at the head of two lines of 
illustrious men, who have respectively filled 
the positions of chief justice of the Ken- 
tucky Court of Appeals and of judge of the 
United States District Court for the District 
of Kentucky. 

An historical sketch, however brief, should 
be as accurate as possible. Those who have 


studied the history of the Mississippi Valley 
during the closing years of the last century, 
will recall the efforts made by Spain to ob- 
tain control of the Mississippi river cr at least 
the right of navigating it. 


Its success in its. 
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plans would have placed the entire country 
west of the Alleghenies completely at the 
mercy of a foreign power. 

The thirteen original States seemed indif- 
ferent to the fate of the struggling young 
commonwealth of Kentucky and it was left 
to protect itself from the obvious dangers of 
Indian warfare and the insidious wiles of 
Spanish diplomats who sought to detach its 
citizens from their loyalty to the United 
States. It was proposed that Kentucky and 
the Northwest Territory (now comprising 
Ohio, Indiana, Illinois, Michigan and Wis- 
consin) should withdraw from the Union and 
establish a new empire or republic west of 
the mountains, in alliance with the Spanish 
Crown which undertook to defend them 
against attacks from the Indians and the 
British. 

The scheme proved very inviting to many 
ambitious men and to some patriots as well. 
It would be out of place here to record the 
names of those who abetted this “ Spanish 
Conspiracy ” as it is now called but suffice it 
to say that Benjamin Sebastian, one of the 
first judges of the Kentucky Court of Ap- 
peals was accused of being a paid emissary 
of Spain while holding his high judicial posi- 
tion. The charge was investigated by the 
legislature and Sebastian was proven guilty. 
In disgrace he resigned his office to avoid 
impeachment. 

The same legislature passed resolutions 
asking congress to investigate Judge Innes, 
who was a friend and supposed adviser of 
Sebastian. The investigation was had. It 
resulted in the acquittal of Judge Innes and 
the “incident was closed.” For ten years 
more until his death in 1816 he served on 
the bench of the Federal Court and further 
criticism was silenced, though many yet sus- 
pected him of “ guilty knowledge.” The story 
of the whole affair is as long as it is inter- 
esting but any attempt to further vindicate 
Judge Innes from these unproven charges 
would be a needless and unprofitable digres- 
sion 





GEORGE MUTER. 

While Judge Innes was the first appointee 
George Muter was in fact the’first chief jus- 
tice of the Kentucky Court of Appeals. He 
had been the first chief justice of the Su- 
preme Court, established by Virginia for the 
district of Kentucky before its erection into 
a separate State, and on December 7, 1792, 
he was by Governor Shelby commissioned 
chief justice of the new State in lieu of Judge 
Innes who had declined the honor. 

Judge Muter accepted the appointment, 
and though quite old and infirm he continued 
to preside over the court until December, 
1806, when he resigned. 

During the period of his service he was 
absolutely untainted by any suspicion of dis- 
loyalty to his country and that too at a time 
when disloyalty had, if possible, some miti- 
gating features. He was closely associated 
with Col. Thomas Marshall, father of the 
famous Chief Justice John Marshall, in ex- 
posing and breaking down the dangerous 
“Spanish Conspiracy” already mentioned. 
He was one of the original subscribers to the 
fund for founding Transylvania University. 

While on the bench, Judge Muter did 
much to clear away the confusion incident to 
the settlement of a new country where in- 
accurate surveys and defective registration 
laws had brought countless disputes in their 
train. In his honest efforts to discharge his 
duty, he aroused sorne enmities and in the 
winter of 1794-1795, he and a colleague 
incurred the displeasure of the legislature 
which sought to address them out of office. 
“ Their crime,’’ says one historian “was a 
decision in an important land suit, flagrantly 
illegal and which would have been most mis- 
chievous in its consequences if adhered to.” 
The attempt failed and for twelve years more 
Judge Muter held his office without further 
assault upon his reputation or his official posi- 
tion. 

He resigned as chief justice in 1806 with 
the understanding, or rather promise, that, as 
he had given nearly all of his life to the ser- 
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vice of his people at a meager salary, he 
should have a pension for the rest of his days. 
He had yet to learn that republics are un- 
grateful. After two years his pension was 
stopped because the legislature thought “it 
savored of monarchy”’ and Judge Muter in 
his penniless old age was obliged to accept 
the bounty of his successor and warm friend, 
Thomas Todd, then became associate justice 
of the United States Supreme Court. He 
lived in Judge Todd’s family and richly did 
he at last repay them. After his death some 
claims which he had against the United States 
Government were paid and Judge Todd’s 
family as his sole legatees thus received a 
handsome fortune. 


THOMAS TODD. 

The second chief justice to preside over 
the Kentucky Court of Appeals was Thomas 
Todd, best known as a justice of the United 
States Supreme Court. 

Judge Todd’s service on the bench of the 
Kentucky court covered a period of a little 
more than five years, though he was chief 
justice for only a few months of that time. 

He was first commissioned associate jus- 
tice of the court on December’19, 1801. An 
act had just been passed increasing the num- 
ber of judges in the court from three to four. 
Chief Justice Muter and his associates were 
growing old and it was generally understood 
that the purpose of the act.was the infusion 
of new blood by the introduction of a young 
man into the court. Judge Todd was then 
thirty-six years of age. He had previously 
been clerk of all the numerous conventions 
that had met to frame a Constitution and 
organize a government for the new State. 
He was the first clerk of the Court of Ap- 
peals. Asa mere youth, he had served with 
distinction in the Revolutionary War. 

When Chief Justice Muter resigned, Judge 
Todd was on December 13, 1806, appointed 
to succeed him. His term of office as chief 
justice, however, was brief, for in April, 
1807, President Jefferson made him asso- 





ciate justice of the United States Supreme 
Court. j 

This appointment came to him entirely 
unsought and under the circumstances no 
higher compliment could be paid to any 
man. He was either the first or the second 
choice of every member of each house of 
congress. 

His contributions to jurisprudence abund- 
antly appear in the reports of Kentucky and 
of the United States Supreme Court. In 
his career as a jurist, he fully merited the 
exalted tribute paid him by his intimate per- 
sonal friend, Justice Story, who said of him: 
“ His death was deemed by his associates a 
great public calamity and in the memory of 
those who survive him, his name has ever 
been cherished with a warm and affectionate 
remembrance.’ 


FELIX GRUNDY. 


The appointment of Chief Justice Todd 
to a seat on the Supreme Court bench, 
occasioned a vacancy which was at once 
filled by the promotion of Judge Felix 
Grundy from the position of associate jus- 
tice, to which he had been appointed on De- 
cember 10, 1806. 

Coming into the chief justiceship on 
April 11, 1807, when less than thirty years 
old, Chief Justice Grundy remained a member 
of the court only a few months. 

He resigned in January, 1808, and re- 
moved to Nashville. From that time his life 
was a part of the history of Tennessee. He 
was a zealous Democrat and a warm friend 
of General Andrew Jackson, He served the 
people of his newly adopted State in the 
state legislature and in both houses of con- 
gress. 

For two years, he was Attorney General 
of the United States under President Van 
Buren. He resigned that position to again 
take his seat in the United States senate, 
but died before doing so. He was a brilliant 
man but his fame was forensic rather than 
judicial. 
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NINIAN EDWARDS. 

The soil of Kentucky has always been 
prolific ground for statesmen, as abundantly 
attested by the numerous governors, senators 
and prominent public men she has given to 
other States. 

Like his predecessor, Chief Justice Grundy, 
the history of Ninian Edwards belongs mainly 
to another State. He was born in Maryland 
in 1775, and came to 





ROBERT TRIMBLE. 

The subject of this sketch was born in 
1776, in Berkeley county, Virginia, now 
West Virginia. In 1779, his father removed 
with his family to Kentucky, where the 
future jurist grew to manhood among the 
hardy pioneers of that region. His educa- 
tional advantages were of necessity very 
limited, but he made the best possible use 

of such opportunities 





Kentucky in 1794, to 
take charge of his 
father’s estate in Nel- 
son county. In his 
early life he had the 
then unusual misfor- 
tune of wealth, which 
induced in him a life 
of dissipation and 
extravagance. His 
strong native force of 
will enabled him, how- 
ever, to break off from 
his evil associations 
and habits, and from 
the age of twenty-two 
his rise in the public 
life of the new com- 
monwealth was rapid. 
On December 13, 
1806, he was commis- 
sioned associate jus- 
tice of the Kentucky 


as were afforded him. 
Even at that early 
day the bar of Ken- 
tucky had attracted 
to its ranks much of 
the best native talent 
of the country, and 
Robert Trimble was 
fired with an ambition 
to succeed at the law. 

He took up _ the 
study of the profes- 
sion under two of the 
most distinguished 
lawyers of the State, 
and in 1803 he was 
admitted to practice. 
Four years later he 
was appointed a judge 
of the Court of Ap- 
peals, receiving his 
commission on April 
13, 1807. This posi- 








Court of Appeals. He 
was then thirty-one 
years of age. Upon 
the resignation of Chief Justice Grundy, 
Judge Edwards was, on January 5, 1808, 
appointed to succeed him. He continued 
to preside over the court until May, 1809, 
when he resigned to become the first gov- 
ernor of the Territory of Illinois by appoint- 
ment of President Madison. 

His services to his country, and to the 
State of Illinois, render him conspicuous for 
statesmanship and foresight. 


ROBERT TRIMBLE. 





tion he resigned in 
March, 1809, because 
the meager salary of a 
judge was not adequate to the needs of his 
family. For the same reason he declined in 
in 1810 appointment as chief justice of the 
court. 

He had a great aversion to purely politi- 
cal office, and twice declined election to the 
United States senate. 

In 1813, he was made United States dis- 
trict attorney for the district of Kentucky, 
and in 1816, President Madison appointed 
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him judge of the United States District 
Court for Kentucky. 

This position was in entire accord with 
his tastes, and he discharged its duties most 
acceptably until May 9, 1826, when Presi- 
dent John Quincy Adams appointed him 
associate justice of the United States Su- 
preme Court. This office he filled with 
great satisfaction to his associates and to 
the country at large until his death, which 
occurred all too soon on August 25, 1828. 
After his death a county in Kentucky was 
named in his honor. 

The writer of Justice Trimble’s biography, 
as contained in volume 1 of the Digest of 
the United States Supreme Court Reports 
issued by the Lawyers’ Co-operative Pub- 
lishing Company, has very justly said of 
him: “ Perhaps no associate justice of the 
Supreme Court of the United States, occu- 
pying the position for so short a time, placed 
the result of his labors in so conspicuous a 
form as Robert Trimble. A greater pro- 
portion of the opinions written by: Justice 
Trimble have formed the foundation upon 
which either to originate or support later 
rulings of the court, than those prepared by 
any other justice.” 

It was Justice Trimble who, in Montgom- 
ery v. Hernandez, 12 Wheaton, 129, first 
defined with precision “the federal ques- 
tion” that must be raised by a litigant who 
seeks a writ of error from the Supreme 
Court to a state court, and showed that the 
plaintiff in error must have claimed the right 
in the state court. This is the basis of a 
long line of cases continually recurring in 
the reports. 

Collins’s History of Kentucky says of 
him: “As a judge of the highest state 
court he had no superior in diligence, learn- 
ing, ability and uprightness, and on being 
transferred to the supreme tribunal of the 
nation, both Chief. Justice Marshall and 
Judge Story pronounced him not only a 
lawyer of the first order but also one of the 
most improvable men they had ever known. 





. . . « But his private virtues and his sim- 
ple noble nature shed a lustre upon his name 
above all that which was derived from great 
intellect, ripe attainments and high station.” 


GEORGE M. BIBB. 


The resignation of Ninian Edwards as 
chief justice in May, 1809, made room for 
the promotion of George M. Bibb to that 
position. 

Judge Bibb had been appointed, on Janu- 
ary 31, 1808, associate justice of the court. 
On May 30, 1809, he was made chief jus- 
tice, and he held that place until March, 
1810, when he resigned, and John Boyle 
was appointed to succeed him. Upon the 
resignation of Chief Justice Boyle, Judge 
Bibb, on January 5, 1827, was for the second 
time commissioned chief justice of the court, 
holding the position this time until Decem- 
ber 23, 1828, when he again resigned. 

With the advent of Judge Bibb into the 
Kentucky Court of Appeals, the fame of 
that court began. The bench and the bar 
of the State alike for many years bore the 
stamp and impress of his greatness. 

When at the bar he contended with foe- 
men worthy of his steel, and few were the 
opponents whom he could not by his dex- 
terous thrusts unhorse. When on the bench 
his opinions were models of concise and co- 
gent reasoning, impartial justice and pro- 
found knowledge of the law. 

His briefs and his decisions show him to 
have been a man of wide research in all 
fields of knowledge. Especially did he seem 
familiar with the reports of adjudged cases, 
both in this country and in England. In 
this connection it may be of interest to note 
that in the early history of the State an act 
was passed in obedience to popular prejudice 
against England, which prohibited any one 
“from reading or citing in any case all the 
reports of England since July 4, 1776.” It 
has heen well said that such an offense would 
hurt the courts infinitely more than it would 
help the British. 
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Judge Bibb expressed his own views of 
the standard a judge should have before him 
in these words taken from the dedication of 
the first volume of his reports : 

“ Judges should be learned, in theory and 
in practice—in abstract principles and in 
matters of fact —in books of letters and in 
the book of human nature — in morality and 
in the ways of men and their modes of trans- 
acting business. They should be of an in- 
dependent cast of 
mind and of solid in- 
tegrity. .. . When 
judges are studious 
out of court, diligent 
in court and capable 
of imparting infor- 
mation to the bar, 
lawyers will speak 
less from choice or 
compulsion, justice 
will be administered 
without favor or af- 
fection to the poor 
and to the rich, order 
and the reign of laws 
will be established 
and equal liberty and 
general confidence 
in the rights of prop- 
erty and of industry 
will be the necessary 
consequence.” 

Judge Bibb was 
born in Prince Ed- 
ward County, Virginia, in 1776. Hewas the 
son of Richard Bibb, a gentleman of wealth 
who had been educated for the Episcopal min- 
istry. His father had two brothers one of 
whom removed to Alabama and the other to 
Georgia. Each became governor of the 
State of his adoption and also United States 
senator and each State has a county named 
for them. 

In his youth, George M. Bibb had rare 
opportunities of pursuing his studies. He 
was a graduate of Hampden-Sidney College 


GEORGE 





and also of William and Mary College, the 
two oldest institutions of learning in Vir- 
ginia. Having taken up the study of the 
law, he removed with his father in 1799 to 
Kentucky and he finally located in Frankfort 
for the practice of his profession. 

The time of his coming to Kentucky was 
most auspicious. The dangers that hourly 
threatened the pioneers of the State had for 
the most part been dispelled and the wonder- 
ful resources of the 
new western com- 
monwealth attracted 
to its borders the 
best young talent of 
the east. These 
formed the bone and 
sinew of Kentucky’s 
greatness and gave 
to its early civiliza- 
tion both chivalry 
and power. 

For fifty years 
after he came to 
Kentucky, no State 
in the Union could 
boast of abler law- 
yers or more accom- 
plished jurists. The 
enduring value of 
his own labors is at- 
tested to this day 
by the courts of 
every State. 

In 1815 he was 
appointed first official reporter of the Court 
of Appeals. Until then no systematic at- 
tempt had been made to report the decisions 
of that tribunal, although three volumes of 
reports had been issued by private enterprise. 
Judge Bibb with his own hand and largely as 
a labor of love took time from a large prac- 
tice to edit and publish the four volumes of 
reports bearing his name. The opinions 
contained in them cover a period from 1808 
to 1817 and are a part of the horn-book law 
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of this country. 
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Each time after Judge Bibb resigned the 
chief justiceship he was elected by the legis- 
lature of his State to the United States sen- 
ate. He resigned his office as senator dur- 
ing his first term but served out his last term. 
At its expiration in 1835, he was made first 
chancellor of the Louisville Chancery Court, 
in many respects the most important court 
of original jurisdiction in the State. 

Here again, the selection of Judge Bibb 
made for that court an exalted standard of 
fitness for judicial position, as evidenced by 
the line of able, honest and fearless judges 
who have since presided there. 

In 1844 he resigned the chancellorship, to 
accept the post of secretary of the treasury 
under President Tyler. When the term of 
President Tyler expired in 1845, he took up 
the practice of law in the courts of the Dis- 
trict of Columbia, where he continued to re- 
side until his death in 1859. During a great 
part of this time, he was engaged with his 
friend Attorney General John J. Crittenden 
in the department of justice, holding the 
position now filled by the first assistant at- 
torney general. 

During the last years of his life, such was 
the respect in which he was held by the Su- 
preme Court of the United States, that he 
was permitted to make his arguments before 
that tribunal while sitting in his chair. His 
mind remained clear and active until his 
death on April 14, 1859, in the eighty-third 
year of hisage. The newspapers of that day 
report that his funeral was attended by the 
president and his cabinet, the Supreme 
Court and both houses of congress. 

In his private life Judge Bibb was typical 
of the 18th century gentleman of culture. 
He never adopted the modern style of dress 
but to the last clung t» knee breeches, silk 
stockings and slippers with large silver buck- 
les as the costume befitting a gentleman. 
The accompanying photograph made from a 
portrait by Jouett, now in the possession of 
his granddaughter Miss Patty A. Burnley at 





Frankfort, Ky., shows the type of man that 
he was. 

Judge Bibb was a representative of the 
“Old School”’ not simply in his dress but in 
his tastes as well. He was an expert fisher- 
man and his gardens were a source of great 
pride to him. The famous “ Bibb Lettuce” 
was originated by him and he was as punctil- 
ious as Washington himself about all the af- 
fairs of his domestic life. 

He was twice married and sixteen children 
were born to him of the two marriages. 

If space permitted, it would be highly 
profitable to notice some of the contests in 
which Judge Bibb engaged both in court 
and out of it. He took the keenest interest 
in public affairs and was one of the most 
active and able advocates of the “ new court ” 
in the controversy that shook the State in 
the decade beginning in 1820. Though he 
had for his contemporaries the greatest states- 
men of our history and often measured lances 
at the bar with Clay, Hardin, Wickliffe, 
Rowan and many others, it is safe to say that 
none fared better in the contest and none has 
left a more lasting impress on the jurisprud- 
ence of the State of Kentucky. 


JOHN BOYLE. 

The sixth chief justice of the Kentucky 
Court of Appeals was John Boyle. Collins’ 
History tells us that he “ was born of humble 
parentage October 28, 1774, in Virginia,” 
and at the age of five years he was brought 
with his father’s family to Kentucky. Like 
Justice Trimble, his opportunities for obtain- 
ing an education were at that time in Ken- 
tucky necessarily very limited, but his opin- 
ions while on the bench show that he had 
fully possessed himself of those qualities 
which Chief Justice Bibb declared essential 
in a judge. Measured by every standard of 
judicial fitness, he stood preéminent. 

Nor was his fame alone judicial. In 1802, 
when less than twenty-eight years of age, he 
was unanimously elected to the lower house 
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of congress. He was twice re-elected, each 
time without opposition, and he declined to 
stand for further election. 

Presidents Jefferson and Madison repeat- 
edly tendered him important Federal posi- 
tions but his love of quiet life and aversion 
to political office impelled him to decline 
them. 

In 1808, President Madison offered to 
make him first Governor of Illinois but he 
refused the honor 
and the place was 
given to Ninian 
Edwards. 

On April 1, 1809, 
he was appointed 
associate justice of 
the Kentucky Court 
This 
position was con- 
genial to his tastes 
and he at once ac- 
cepted it. On 
March 20, 1810, he 
was commissioned 
chief justice to suc- 
ceed George M. Bibb 
and he presided over 
the court until No- 
8, 1826, 
when he resigned. 
Immediately up- 

his resignation, 
he was made judge 
of the United States 
District Court for Kentucky, succeeding 
Robert Trimble who had been appointed to 
a place on the Supreme Bench. 

Chief Justice Boyle was an able jurist as 
the official reports of his court from Ist Bibb 
to 3d T. B. Monroe abundantly prove. His 
opinions to-day are of the highest authority 
in the courts of Kentucky and only in rare 
instances have they after seventy-five years 
been modified or overruled. He was the 
first judge of any “ back-woods” court whose 
opinions were ever cited in Westminster 
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Hall a tribute that speaks volumes of praise. 
To wisdom of decision and absolute 
tegrity of purpose, he added a firmness of 
character that made him a tower of strength 
to his court and made the court the very 
bulwark of constitutional government in 
Kentucky. In an article published in the 
“Green Bag” in April, 1899, the writer un- 
dertook to give an account of what is known 
in Kentucky as the “ Old Court—New Court 
Controversy.” Dur- 
ing the excitement 
of that conflict, 
when the executive 
and the legislative 
departments united 
in open attack upon 
the judiciary, Chief 
Justice Boyle with 
his associates, 
Judges Owsley and 
Mills, stood four 
Square to every as- 
sault and declined 
to surrender one jot 
or tittle of the rights 
secured to the court 
and to the people by 
the Constitution. 

It is related of 
Chief Justice Boyle 
that during this con- 
flict, Henry Clay 
whose _ sympathies 
were with the “Old 
Court” came to him with a proposition to 
compromise with the “New Court” parti- 
sans. The proposal roused the judge's 
wrath and he turned on the “Great Pacifi- 
cator” with an oath telling him that he con- 
sidered such a measure disgraceful and 
though he valued his friendship highly, he 
would treat it as broken if the proposition 
was ever repeated. It was never repeated. 

The final vindication of the “Old Court” 
was a memorable triumph of law and con- 
stitutional liberty as well. Not until that 
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vindication was had could any one of the 
judges be induced to resign, but after the 
storm had abated, Chief Justice Boyle to 
the great regret of lawyers and judges 
throughout the State retired from the court 
in November, 1826. His associates Judges 
Owsley and Mills resigned on the same day 
in December, 1828. 

Chief Justice Boyle died in 1834 and after 
his death the legislature organized a new 
county in the central portion of the State 
and named it in his honor. So great was 
his modesty that notwithstanding his emi- 
nent services in the Kentucky Court of Ap- 
peals, he declined to enter a wider field of 
usefulness. He twice refused appointment 
as associate justice of the United States Su- 
preme Court, once as successor of Justice 
Thomas Todd and once as successor of Jus- 
tice Robert Trimble. 

In his domestic life he was specially 
blessed. When in his twenty-third year, -he 
married Elizabeth Tilford and the young 
couple went to house keeping in a small buck- 
eye log house of two rooms which they built 
near Lancaster, Kentucky. 

This house had a most remarkable history. 
Its first occupant was John Boyle who was 
three times elected to congress, serving from 
1803 to 1809, declining a fourth election and 
then becoming chief justice of Court of Ap- 
peals. 

Samuel McKee next began housekeeping 
in the same house and he succeeded Boyle in 
congress serving from 1809 to 1817. 

George Robertson next began housekeeping 
in the same house and he succeeded McKee 
in congress, being elected to serve from 
1817 to 1823, but declining the last term and 
subsequently becoming chief justice of the 
Court of Appeals. 

Finally Robert P. Letcher began house- 
keeping in the same house and he was five 
times elected to congress, serving from 1823 
to 1833, and later he was elected Governor 
of the State from 1840 to 1844. 

It is a matter of regret that so faras known 





there is no picture of Chief Justice Boyle in 
existence. For many years a portrait of him 
hung in the Boyle County Court House 
at Danville, Kentucky, but it was destroyed 
or lost in a fire in 1858. 

The judicial career of Chief Justice Boyle 
is so closely blended with that of his asso- 
ciates, Judges Owsley and Mills, that it 
would be unjust to omit mention of them, 
though no extended review of their lives 
can here be given. Many of the opinions 
of the court are given simply “ per curiam,” 
such was the unity of sentiment and expres- 
sion in that tribunal. 

One of the most notable of their decisions 
is the case of Amy (a woman of color) v. 
Smith, decided June 19, 1822, and reported 
in 1 Littell, 326. This case was the fore- 
runner of the “ Dred Scott ” decision made 
about thirty-five years later. In an elaborate 
opinion the Kentucky court held that a negro 
could not, under the Constitution of the Uni- 
ted States, become a citizen of any State. 
The case is an interesting one, and is well 
worth the reading. 

The courage of the court, in-holding cer- 
tain acts of the legislature for the relief of 
delinquent debtors unconstitutional and void, 
marks an epoch in the history of the State 
judiciary to which all its citizens to this day 
point with pride. Despite numerous threats 
of popular vengeance the three judges boldly 
delivered separate opinions concurring in the 
result. The private lives of these men were 
in keeping with the public record made by 
them. In December, 1828, Judges Owsley 
and Mills resigned their offices. Governor 
Metcalfe immediately reappointed them, but 
the senate failed to confirm the nominations 
because of a lingering belief that good feel- 
ing would be sooner restored throughout the 
State by the selection of other judges. 

Thereupon they both retired to private 
life and subsequently took up the practice 
of law. Judge Mills soon. died of an apo- 
plectic stroke on December 6, 1831, but 
Judge Owsley survived to the ripe old age 
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of eighty years, and died on December 9, 
1862. In 1844, he was again honored by 
the people of the State by being elected 
governor on the Whig ticket over one of 
the most popular men in the Democratic 





party. An evidence of the returning good 
will of the people had been given the pre- 
ceding year, when a new county in the 
southeastern part of the State had been or- 
ganized and named for him. 





THE CALENDAR OF SCOTTISH CRIME. 


II. 


EW events in Scottish history have been 
the subject of warmer discussion than 
the Earl of Gowrie’s conspiracy against the 
life of James VI., and its leading features are 
so well known to all who have devoted any 
attention to that monarch’s reign, that any- 
thing more than a passing notice thereof may 
seem superfluous. Yet Mr. Pitcairn brought 
together such a large number of documents 
bearing on this remarkable tragedy, present- 
ing it for the first time in successive scenes 
described by eyewitnesses, that it is difficult 
to resist the temptation to run over the chief 
points in the exciting story, —all the more 
so, perhaps, because it exhibits James VL., 
usually remembered as a somewhat pusillan- 
imous pedant, in the light of an athlete and a 
man of spirit. 

The drama opens in the park of Falkland 
Palace, between six and seven o'clock on the 
bright morning of August 5, 1600. The 
huntsmen and hounds are on the green; the 
courtiers are waiting to mount till his majesty 
puts his foot in the stirrup ; even the details 
of their clothing are known to us, from the pay- 
ments entered in the treasurer’s accounts in 
July, such as — for green cloth to make hunt- 
ing dresses for the king and his suite, gold 
and silver lace to trim the same, and some 
stuff to “lyne the breikis of Robert Ker, the 
paige of honour.” We learn that it was one 
of the finest days in the year, and that his 
majesty was impatient to be in pursuit of a 





fine buck that was harboured near at hand. 
It was the realization of the well known vi- 
sion in Tennyson’s “ Palace of Art :” 
For some were hung with arras green and blue, 
Showing a gaudy summer morn, 
Where, with puff’d cheek, the belted hunter blew 
His wreathéd bugle-horn. 

Just as the king was about to mount, Al- 
exander Ruthven, the Earl of Gowrie’s 
brother, arrived posthaste from Perth, and 
craved audience, on most private and urgent 
affairs. Now, although this Alexander’s 
father, “ Greysteill” Gowrie, had been be- 
headed in 1584 for his share in the raid of 
Ruthven, James had restored the sons to 
their honours and estates, and thereafter 
treated the Ruthvens with great favour and 
confidence. The king deferred his start till 
he heard what Ruthven had to say. 

It wasa curious story. Ruthven told him 
that late on the previous evening, while “tak- 
ing the ayre solitarie alone” on the outskirts 
of Perth, he had encountered a suspicious look- 
ing fellow carrying something heavy under 
his cloak. Ruthven threw open the cloak 
and found in the man’s arms a large pot full 
of gold coins, and, feeling confident that this 
was treasure trove, marched the man into 
the town, bound him, and unknown to any- 
body, shut him up in a secure place. Then, 
leaving Perth at four in the morning, he rode 
straight to report the matter to the king, 
whom he besought to ride into Perth with 
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him at once so as to claim his royal rights, 
before either the Earl of Gowrie or the Town 
Council of Perth got wind of the matter. 
The king proposed to send one of his officers 
with a warrant to deliver the man and the 
money to the provost and bailies, until the 
matter could be examined ; but Ruthven was 
horrified at the idea, assuring his Majesty 
that either Gowrie or the bailies would render 
a very bad account of the bullion. 

So far the lure was an adroit one, for it roused 
two of James’s ruling passions — curiosity and 
cupidity. But he would not give up his hunt- 
ing; he told Ruthven that he must kill his 
buck first, and that then, if he continued in 
the same mind, he would ride with him to 
Perth. Ruthven, much disgusted with the 
delay, was obliged to be content, and sent off 
one of his servants to tell Gowrie to expect 
the king that afternoon. 

The buck proved a stout one; they hunted 
him from seven till eleven, and ever when 
there was a check, Ruthven was at the king’s 
rein, whispering to him about the splendour 
and quantity of the gold coin. Then, as soon 
as the buck was slain, he persuaded the king 
to start at once on his tired horse, directing 
a fresh one to be sent after him. The Duke 
of Lennox, the Earl of Mar, and other gen- 
tlemen, followed as soon as they got fresh 
horses. It shows that James had good stuff 
in him, that he was able to set out ona 
twenty-mile journey immediately after such 
a severe chase —a novel illustration of the 
saw that “ Money makes the mare to go.” 





“Ye can nocht guess,” he said gleefully to 
Lennox as he started, “ quhat erand I am ryd- 
ing for! Iam going to get a poise [hoard] in 
Perth; and Maister Alexander Ruthvene hes 
informit me that he hes fundin ane man that 
hes ane pitcher full of cunzeit [coined] gold of 
great sortis.” 


Arrived within a mile of Perth, Ruthven 
spurred forward, as he pretended, to tell 
Gowrie of his Majesty’s approach, though 
Gowrie had in fact been warned of it by his 





brother’s messenger. The earl and his fol- 
lowing met the king on the Inch, and es- 
corted him to Gowrie house." The earl had 
dined, but dinner was prepared in an inner 
chamber for the king, while the suite took 
theirs in the great hall. After the king had 
dined, Alexander Ruthven offered to take 
him to the chamber where the captive was 
confined. Accordingly they passed out, 
through the end of the hall where the rest 
were seated at table, up a turnpike stair, 
through several rooms, Ruthven carefully 
locking each door behind them, to ensure 
secrecy, as he explained, through a long gal- 
lery into a turret at the extreme west end 
of the building. Here, to his dismay, the 
king was confronted, not with a bound cap- 
tive, but with an armed man standing free 
and erect. Nota very formidable ruffian, as 
it turned out, for it was only Mr. Andrew 
Henderson, Gowrie’s chamberlain, who was 
at his poor wits’ end to know why he had 
been locked into the turret alone for half 
an hour. “ All this tyme,” as he testified at 
the trial, “ this deponar, fearand sum ewill to 
be done, satt bpoun his kneis and prayit to 
God.” 

As soon as the king was within the turret, 
Ruthven clapped his hat on his head, snatched 
a dagger from Henderson’s belt, and held it at 
the king’s breast, crying, “ Sir, youmust be my 
prisoner. Remember my father’s death!” 
James seems to have behaved with unwonted 
coolnessand dignity. He protested that he, be- 
ing but a minor at the time, had not been re- 
sponsible for the death of the late earl, and that 
in any case, it behooved Ruthven to speak with 
him uncovered. Ruthven, strangely abashed, 
took off his hat, and said he would go and 
fetch his brother, Gowrie, to deal with the 
king. Turning to Henderson, he’ said, “ I 
make you his Majesty’s keeper till I come 
back. See youkeep him on your peril!” Then, 
having made the king pass his word neither 
to cry out nor open the window in his ab- 


? Pulled down in 1807 to make way for the prison and 
county buildings. 
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sence, he passed out, and locked the door be- 
hind him. 

Now the luckless Henderson found himself 
in aterrible quandary. It was only too clear, 
as he had suspected, that there was “sum 
ewill to be done,” and he would fain have 
been out of it. His plain duty, of course, 
was to defend the king; but then it was a 
serious matter to offend his master, who had 
it in his power to inflict death or worse, upon 
a contumacious servant, and clearly had, be- 
sides, the king at his mercy. On the whole, 
the poor fellow acted a part, not heroic, in- 
deed, but which saved the king’s life. 

Meanwhile Gowrie had not been idle down- 
stairs. In order to get Lennox, Mar and 
the rest of the king’s suite out of the way, 
one of Gowrie’s servants by arrangement ran 
into the hall crying that the king had ridden 
out to the Inch, on which Gowrie called out, 
“ Lo horse! gentlemen,” and the whole com- 
pany went:out, sent for their horses, and 
stood outside the outer gate waiting for them. 
While they stood there, they heard a cry, 
“Fy! Treason, treason!” 

“ That is the king’s voice,” exclaimed Len- 
nox, “be he where he may.” 

Looking up to the turret, they saw the 
king’s face at the open window with a hand 
gripping his mouth. 

“JT am murdered,” came the voice again. 
“ Treason! My lord Mar, help, help!” 

Rushing into the house and up the main 
staircase, they were stopped by the locked 
doors, and then found that Gowrie was no 
longer with them. 

During Alexander Ruthven’s absence the 
king had been parleying with Henderson, 
asking him for what purpose he had been 
posted in the turret. “As God leves,” he 
replied, “I am schott [shut] in heir lyke as 
ane dog.” Then the king bade him open the 
window, which he had no sooner done than 
Alexander Ruthven re-entered the turret, 
this time leaving the door unlocked behind 
him. He declared there was no hope; that 
the king must die, and attempted to bind his 





arms witha garter. But James made a dash 
for the open window, and uttered those cries 
for help which had startled his gentlemen 
below. Ruthven attempted to shut his 
mouth, whereupon the king showed he had 
some mettle in him, closed with his assailant, 
got his head under his arm, and forced him 
backwards out of the turret. All this time 
the wretched Henderson stood shaking with 
fear, helping neither of the combatants. 

As good luck would have it, young John 
Ramsay, one of the king’s suite, finding the 
door at the foot of the secret stair open, 
dashed up, burst into the room, and attacked 
Ruthven with his dagger. Henderson took 
this opportunity of bolting. “Fy!” cried 
the king to Ramsay, still gripping Ruthven 
tight, “strike him laigh! because he has ane 
pyne dowlit [a mail-shirt under his doublet] 
on him.” Ramsay struck home ; then, seiz- 
ing the dying Ruthven by the shoulders, 
flung him down the staircase. Three men 
of the king’s suite now came up, and hard at 
their heels came Gowrie with seven men, 
all with drawn swords. Ramsay thrust 
thé king back into the turret, and the four 
loyal men faced the traitors. Ramsay, who 
must have been a smart swordsman, “ yokit ” 
with Gowrie and thrust him through the 
heart, while the rest of the crew were “dung 
[forced] over the staires with many hurtes.” 

So ended what was probably the most stir- 
ring quarter of an hour in James’s life, in 
which he carried himself remarkably well. 
There was enough, indeed, to shake the firm- 
est nerves—the many locked doors, the 
lonely chamber, the armed man, the insolent 
Ruthven. But the conspirators blundered 
badly, and James was cool enough to take 
the advantage offered him. The loyal bailies 
of Perth made him a great banquet, whereat, 
as Fleming mentions in his chronicle, “ thair 
wes oucht punscheonis of wyne sett, and all 
druckin out.” And just as one of this king’s 
besetting foibles—cupidity, to wit—had been 
the means of leading him into the mess, so 
in this closing scene may be detected a char- 
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acteristic trace of a more venial one—namely, 
his pedantry ; for in subscribing his name— 
Jacobus Rex—in the Guild-book after receiv- 
ing the freedom of the burgh, he added the 
line, “ Parcere subiectis et debellare su- 
perbos.,” 

Gallant young John Ramsay, brother of the 
first Lord Dalhousie, and descended from 
that unhappy knight whom Sir William 
Douglas starved to death in Hermitage Cas- 
tle in 1342, was suitably rewarded, first with 
knighthood, and afterwards with an earldom. 

Gowrie’s ultimate object in this plot must 
ever remain a mystery. Hewasa cultivated, 
able man, and it seems incredible that re- 
venge for his father’s execution should have 
been his sole object in devising a murder 
which, unless he had been strong enough to 
seize the kingdom, must inevitably have led 
to the scaffold. No other motive is apparent 
in the letters of his accomplice, Logan of 
Restalrig, which were brought to light eight 
years afterwards, on the confession, under 
extreme torture, of a wretched notary called 
Sprot ; but there is much reason to support 
the suspicion that capture and not murder 
was the end in view, and that Gowrie would 
have felt avenged had he succeeded in deliv- 
ering James into the hands of the Queen of 
England. 

With Gowrie fell the hopes of the Presby- 
terian party, who looked on him as their 
leader in resisting Episcopacy. There was 
a lot of trouble with the Edinburgh divines 
after his death, by reason of their refusing 
to observe the thanksgiving prescribed for 
use in the churches, for his Majesty’s preser- 
vation. They refused to give credence to 
the allegation of treason and murderous in- 
tent against a nobleman in whom they had 
so much confidence. 

Perhaps what is most startling to the mod- 
ern student of the records of this reign is 
the perpetual and pernicious interference 
with justice by the “British Solomon,” 
whether to promote or retard punishment— 
especially in witchcraft cases. And besides 





the unhappy witches, the Highland caterans 
and the gypsies had good cause to deplore 
the altered times. The gypsies, especially, 
had been greatly encouraged by kindly, 
credulous James IV., whose accounts teem 
with gifts made during his many journeys to 
the “King of Rowmais” and other “ Egip- 
tianis.” But the Reformation left men too 
serious to put up with “the vagabundis, 
soirneris cowmone thevis—repute, callit and 
haldin Egiptianis;” and a proclamation was 
issued calling on them to depart from the 
realm on pain of death. II was it for those 
whodisregarded it. Throughout James VI.’s 
reign batches of these unfortunate creatures 
were hounded to the gibbets, alternately with 
herds of Macgregors, till, on 24th January, 
1624, “Capitane” John Faa and seven of 
his merry men were hanged together on the 
borough moor, and their widows and daugh- 
ters, to the number of eleven, were sentenced 
to be drowned. But this was too much even 
for the stomach of King James, who, of his 
clemency, commuted the doom on the women 
to banishment, due care being taken to grab 
all the “movabill” property belonging to 
the tribe. 

Allusion has been made in this brief sum- 
mary of the Gowrie affair to James VI.’s 
unlovely fondness for pelf. Well, we all 
have our failings, and it is not good to dwell 
too much on those of other people ; but, un- 
happily, one is bound to take this royal fail- 
ing into account, as it affected the adminis- 
tration of justice. There is too clear proof, 
not only of the habitual consideration ex- 
tended to the grossest criminals who could 
afford to buy indemnity (“for sindrie rea- 
sonabill caussis and consideratiounis moving 
ws” is the usual expression in royal letters of 
remission), but of actual “put-up” charges, 
in order to extort money for the king’s use. 
No other explanation can be given of the 
proceedings taken in 1601 against John 
Kincaid, the wealthy young Laird of Craig- 
house, on the Braid Hills. Abduction of 
heiresses was no uncommon offense in those 
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riding days, and Kincaid was charged with 
having carried off a “wedo” from Bailie 
Johnstoun’s house in Water of Leith, in 
broad daylight, and taken her to his castle of 
Craighouse. By the strangest coincidence, 
King James, “the sapient and the sext,” 
happened to be taking the air on horseback 
near Craighouse at the very moment when 
the eloping couple (for there is no evidence 
of reluctance on the lady’s part) arrived at 
the front door. With the unerring discern- 
ment of a Solomon, the king instantly per- 
ceived that this was a “rapt;” with the 
noble impulse of a true knight he sent his 
suite to the rescue; the lady was set free 
and the gallant lodged in prison that night. 
There he lay, from 18th December to 17th 
February, till, induced by sgualor carceris to 
accept any terms, he “cam in the kingis 
will.” The said “will” was that he should 
be set free on payment of 2,500 marks (an 
immense sum for a private gentleman of 
those days) ; as also, that he “sall delyner to 
ws his broune horse.” 

In considering the almost incredible sever- 
ity with which the king permitted disrespect 
to his name or person to be punished, it is nec- 
essary to remember not only the prevalent doc- 
trine of divine right, but James’s exaggerated 
estimate of the kingly office. Still, it is dis- 
gusting to reflect that the king, who was so 
ready to remit punishment when something 
could be got for it, withheld the royal mercy in 
the case of John Dickson, an English mari- 
ner, who, in 1596, having been required by 
one of the king’s cannoneers to veer his boat 
out of the line of a gun, declared that he 
would veer his boat for neither king nor 
kaiser, and that the Scots king was “ane 
bastard, and nocht worthie to be obeyit.” 
For these uncomplimentary expressions to a 
foreign sovereign Dickson was tried and 
hanged. Imagine one of Scotland’s greater 
monarchs — Alexander III. or Robert the 
the Bruce — permitting such disgraceful 
cruelty ! 

A still worse case occurred in 1600. 





Frances Tennent being convicted of having, 
three years before, written “certane vyild 
and seditious Pascallis [pasquils], detracting 
ws and our maist nobill progenitouris,” the 
king issued his warrant ordering the offender, 
first to be tortured in the boots, then to be 
taken to the market cross of Edinburgh and 
his tongue cut out, and lastly to be hanged. 
A second warrant followed, however, in which 
the king says that, 


“ for certane causses moving ws, We haif thocht 
gude to mitigat that sentence, be dispensing 
with y® torturing of y® said ffrances, other 
[either] in the buittis, or be cutting out of his 
toung; aud ar content that ye onlie pronunce 
dome aganis him to be hangit.” 


The victim was a well to do merchant bur- 
gess of Edinburgh, and of course part of the 
sentence directed that all his goods should be 
forfeited, “and inbrocht to our souerane 
lordis vse.” 

Let the saddle be put on the right horse. 
In ordinary cases, the judge passed sentence, 
subject to revisal by the king ; but in offenses 
against the king’s person or dignity, the pris- 
oner was remitted to ward till the king had 
decided on the manner of punishment. This 
was the procedure even in the case of 
Thomas Ross (1618), a poor crazed student 
of Oxford, who, distracted with poverty, and 
having appealed for help in vain to several 
Scottish gentlemen in London, penned a 
thesis, calling on the English people to ex- 
pel the Scottish courtiers who swarmed round 
the king. He compared them, perhaps not 
inaptly, to the 


“seaven leane ky of Pharo that conswmet and 
distroyit the sevin fatt and weill fed ky, and yit 
war nocht satisfeit. . . . Vnto his schyning and 
royall Maiestie be vntrublet health and increse 
of glory! Bot God frome the heavnes, persew 
these Courtioures with blak fyre and brimstone! ” 


This precious document he affixed to the door 
of St. Mary’s Church in Oxford. It was 
brought before the Vice Chancellor ; the luck- 
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less scholar was haled off to Edinburgh, tried, 
convicted —and what was the decree pro- 
nounced by “his schyning and royall Maies- 
tie”? Why, that he should be taken to the 
market cross, 


“and thair vpone ane scaffold, first his rycht hand 
to be strukin aff, and thaireftir his heid to be 
strukin frome his bodie: And his heid to be 
thaireftir affixt and set vpone ane irne prik [iron 
spike] vpone the Nether Boll Poirt; and his said 
rycht hand to be also affixt vpone the Wast Poirt 
of the said burgh of Edinburgh: And his haill 
moveable guidis and geir (gif he ony hes) to be 
escheit to his Maiesteis vse.” 


How frightfully disproportionate to the 
offense was the punishment inflicted upon 
offenders against the king’s dignity, may be 
seen in many instances during this reign, 
In 1615, John Fleming, in Cockburnspath, 
for not coming to communion, was pulled up 
by his minister, who reminder him that even 
if he disregarded the discipline of the kirk, 
the king would punish any one guilty of con- 
tempt of ordinances. On which John ob- 
served very improperly that the king might 
be shot, or die of the falling sickness, for all 
he cared ; 


“ be the vttering of quhilkis dammable and blas- 
phemous speiches aganis his Maiestie, he had 
committit most harynous and vnpardoneable 
tressone.”’ 


Will it be believed that for his hasty words 
this unfortunate man was hanged ? 

Almost as monstrous was the sentence on 
William Tweedie, who was charged, first with 
theft and slaughter, and next with irreverent 
speech about the king and justices of the 
«“ Peax ’’ when the constables came to arrest 
him. He had declared, it seems, that “he 
wald nocht give ane of his ———— for 
the justices of the Peax,” nor yet for the king. 
Well, the jury unanimously acquitted Tweedie 
on the charges of theft and slaughter, alleged 
to have been committed at various periods 
from eleven to twenty-nine years previously, 





but convicted him of the “ vnreverent and dis- 
danefull speiches ;”” whereupon he was sen- 
tenced to be scourged through the streets of 
Edinburgh, and then to be banished for life, 
on pain of hanging if he returned. 

James VI, had been nearly forty years on 
the throne before much had been effected 
towards reducing the Highlands to order. 
It is true that, as long before as 1563, the 
legislature had formally adopted the san- 
guinary expedient of setting the clans to 
hunt each other down. In that year the 
atrocities of the Clan Gregor had become so 
frequent and outrageous that it was proscribed 
and commissions were issued to chiefs of other 
clans to extirpate them with fire and sword. 
Every one who has read the introduction to 
“ Rob Roy” must be familiar with what fol- 
lowed, how bloodshed and burning went on 
worse than before; the offenders, failing to 
appear when summoned for prosecution, were 
sentenced to outlawry, but, being beyond 
reach of apprehension, snapped their fingers 
at the terrors of the justice. With the seven- 
teenth century began a new era in the ad- 
ministration of the Highlands, and the meas- 
ures of repression became hardly less horrible 
than the state of affairs they were framed to 
bring to an end. The Macgregor’s cup of 
of iniquity was filled in 1603, by their slaugh- 
ter of the Colquhouns in Glenfruin. The 
Chief of Macgregor had the authority of the 
king’s lieutenant, the Earl of Argyle, for 
invading the Lennox, while Colquhoun had 
mustered his forces to resist the Macgregors 
under direct commission from the king. Sir 
Alexander Colquhoun ' fled from the field at 
the first onset, leaving his men to be cut to 
pieces, of whom one hundred and forty are 
known to have been slain. All the blame 
for this being laid to the account of the Mac- 


?Sir Walter Scott says that Sir Humphrey Colquhoun 
commanded the clan on this occasion and was chased to 
Bannachra Castle, where the Macgregors slew him. But 
Sir Humphrey had been murdered in that castle by the 
Macfarlanes eleven years previously, in 1592, and his 
brother Alexander, who succeeded him, was still alive 
seven years after the battle, in 1610. 
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gregors, Argyle united his forces with those 
of the government for their apprehension. 
The chief — Macgregor of Glenstrae — 
was taken by the Laird of Ardkinlas, but 
escaped, whereupon Argyle invited Glenstrae 
to come and treat with him, under solemn 
promise that, if they failed to agree, he should 
be allowed to gq free. Glenstrae nothing 
doubting, came to the meeting, and yielding 
to Argyle’s perfidious advice, agreed to ac- 
cept an escort to be provided by the earl to 
conduct him out of the kingdom, Argyle 
undertaking to obtain the king’s pardon for 
the slaughter of Glenfruin. It was a shame- 
ful trap. Argyle and Macgregor travelled 
together to Edinburgh, whence an escort was 
sent with the outlaw to Berwick, to place him 
on English ground. Thus the letter of part 
of Argyle’s promise was kept. But the es- 
cort had instructions to rearrest him at once. 
He was brought back to Edinburgh, tried 
with four of his clansmen, and all five were 
hanged. With them were hanged, without 
trial, seven other Macgregors, “ young men, 
and reputed honest for their own parts,” ? 
who had given themselves as_ hostages. 
Twelve Macgregors had immediately pre- 
ceded their chieftain on the gibbet, and whole- 
sale hangings of the broken clansmen went 
on for years afterwards — nine of them on 
March 2, 1611, ten on July 28, 1612, six on 
June 22, 1613, and so on. 

However hateful we must deem the per- 
fidy which brought these poor hillmem to 
their doom, and however repugnant such 
wholesale hangings must be to modern ideas 
of judicial measures, it has to be confessed 
that it is difficult to see how the social ulcer 
of the highlands could have been dealt with 
by anything short of actual cautery. The 
tradition of clan vengeance was too deeply 
rooted — the practices of robbery and black- 
mail too essential to existence —to yield to 
anything less than force. A typical instance 
of what was common in almost every glen 
may be found as late as 1623 in the trial of 


’ Calderwood’s MS., quoted by Pitcairn. 





nine Buchanans for the slaughter of the son 
of the Chief of the Macfarlanes. The pris- 
oners admitted the slaughter, but pleaded 
that it was justifiable because of what had 
happened not long before. William Buch- 
anan, it was stated in the defense, having in- 
curred the vengeance of the Macfarlanes by 
informing against certain of that clan and 
exerting himself to recover stolen goods and 
cattle from them, met with a horrible fate at 
theirhands. Having gone hunting one morn- 
ing in the Lennox alone, with four hounds, 
he was waylaid and seized by half a score of 
Macfarlanes, who bound him to a tree at 
eight o’clock in the morning, and every hour 
thereafter till six in the evening they inflicted 
three wounds with a dagger, “in such pairtis 
of his body as war nocht to bring present 
daithe.” Then they cut his throat, tore out 
his tongue, and disembowelled him ; killed 
the four dogs, put the tongue of one of them 
in their victim’s mouth and its entrails in his 
body, and decamped, leaving the corpse stark 
naked. It is fair to the Macfarlanes to say 
that they met this allegation with a supplica- 
tion to the Privy Council, in which they pro- 
tested that, although they could not “ exten- 
uat the slauchter” of Buchanan, “who, to 
our regrait, was mischeantlie [meschantement] 
and vnworthilie slayne,” yet the circumstances 
of his death had been exaggerated “ past the 
boundis of modestie” by his kinsmen, “after 
suche a detestable manner as might mak we, 
who ar innocent, to seame odious.” Prob- 
ably there was not much to choose between 
the two parties to this savage feud: at all 
events, nobody seems to have been hanged 
on either side. 

We are familiar, even in our own enlight- 
ened age, with the strife engendered by ques- 
tions of land tenure. The hatred of the 
“]and-grabber” was as intense in Scotland of 
the seventeenth century as it is in Ireland at 
the present day, and identical methods of ter- 
rorising him have been adopted in both coun- 
tries. A typical case, on a large scale, was 
afforded by certain doings at Howpasley 
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near Hawick in 1616. Howpasley was the 
property of a lady named Scott, but by some 
means, either by wadset, apprising, or other 
legal diligence, it came into temporary pos- 
session of Sir James Douglas of Drumlanrig, 
who put a stock of sheep on it. But the 
Lady of Howpasley was full of the old bor- 
der mettle: she summoned sundry of her 
clan, Jock Scott the Suckler and other Scotts 
— Wattie and Ingram and Marion’s Geordie 
and Bonnie Johnnie—and arranged with 
them the lesson to be read tothe land-grabber. 
It took the form of “sic monstruous and 
vnhard of crewaltie,” so runs the ditty, “asthe 
lyk guhair of hes nocht bene hard amangist 
the wyld Irisch' and savadge people, let be 
within any reformet and ciuile pairt of his 
Maiesteis domininois.” The Scotts above 
named, coming by stealth one night to How- 
pasley, fell upon the sheep, slew forty of them, 
“and the rest of thame, thair spaldis [shoul- 
ders] and legis wer sturkin away fra thame 
in maist barbarous maner, and war sa left 
spreuleing in thair deidthrawis [death strug- 
gle] upone the grund.” Jock the Suckler 
having turned king’s evidence, which brought 
three of his comrades to the gallows, was 
pardoned ; but he was far too notorious to be 
allowed to go free. He was rearrested on a 
charge of sheep-stealing, and swung for it on 
June 21. What became of his faithful ac- 
complice—his dog—called Hide-the-Bas- 
tard ? 

The frequency of capital punishment is 
one of the ugliest features in the social life of 
the metropolis at this time ; and the number 
of malefactors hanged, beheaded, burnt, 
drowned, broken on the “row ” and other- 
wise disposed of in public spectacle, bore a 
large proportion to the city population, which 
cannot have greatly exceeded 20,000. Milder 
measures might have failed to redeem the 
country from the anarchy which had long 
prevailed, but unhappily the reign of James VI. 
is distinguished by the initiation and fre- 


*The allusion is to the Highlanders, who were still 
called Irish or Erse. 





quency of a class of proceedings far more ap- 
palling in their shocking cruelty and folly, 
inasmuch as they were conducted before the 
highest tribunals in the land and occupied in 
a peculiar degree the personal attention of 
the monarch. No Scotsman can look back 
without shame and burning indignation upon 
the action of the State and the Reformed 
Church in the suppression of witches. No 
doubt the guilt was not all on one side. No 
doubt there were, in all parts of the country, 
creatures of both sexes,— partly imposters 
and partly dupes of still greater scoundrels 
—who claimed to exercise supernatural pow- 
ers by the aid of evil spirits. These were a 
class of miscreants, among whom would-be 
assassins could always find willing instru- 
ments —a class which it was right and nec- 
essary to suppress; but the means adopted 
to do so—the black superstition and abject 
terror shown by clergy and laity alike — 
brought down the judges to a-lower level of 
disgrace than the culprits themselves. 

The “dittays” drawn up by the Lord 
Advocate against the accused often betray 
almost incredible simplicity and credulity. 
Thus among the charges against Patrick 
Lowrie, executed for sorcery in 1603, ap- 
pears the accusation that “the said wikkit 
Spreit, the Devill, in the liknes of Helen 
McBrune, presentit to the said Patrik ane 
hair belt ; in ane of the endis of the quhilk 
belt appeirit the similitude of foure fingeris 
and ane thombe, nocht far differrent frome 
the clawis of the Devill.”’ Any juryman 
whom common sense or common honesty 
prompted to reject such rubbish as this, did 
so at his peril. Instances occur of jurymen 
who had acquitted persons accused of witch- 
craft being put on their trial for wilful error 
on assize—an offense punishable with for- 
feiture, banishment, and being proclaimed 
“infamous.” 

In 1591, Barbara Napier, having been 
tried for conspiring with “ane notoure and 
knowin nigromancer ”’ to kill the king, and a 
number of other illegal acts, twelve out of 
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the fifteen jurymen, while finding her guilty 
of consulting with witches and “ nigroman- 
cers,” acquitted her of the more serious 
counts in the dittay. To have convicted her 
on all of them would have implied belief in 
her presence in the kirk of North ‘Berwick, 
when 

“ye Dewill start vp in y® pulpett, lyke ane me- 
kill blak man, with ane blak baird stikand out 
lyk ane gettis baird [goat’s beard]; and ane hie 
ribbit neise [hooked nose], falland doun scharp 
lyke the beik of ane halk [hawk]; with ane lang 
rumpill [tail]; cled in ane blak tatie [shaggy] 
goune, and ane ewill favorit scull bonnett on his 
heid, &c.” 


The trial took place on May 8; sentence 
was not pronounced, owing, probably, to the 
disagreement of the jury on the charges as 
a whole. On May I0 came a letter from 
the king complaining that “na dome is pro- 
nunceit aganis hir as yit,’ and directing 
that she shall instantly be sentenced to be 
“bund to ane staik besyde the fyre and wir- 
reit [strangled] thairat quhill [until] scho be 
deid,” and afterwards burnt in the orthodox 
manner. A month later, on June 7, the 
twelve merciful jurors were arraigned, “his 
Maiestie being sittand in judgement,” for 
wilful and manifest error in their verdict, 
“incurrand thairby the horribill cryme of 
periurie.” It is satisfactory to record that 
they were acquitted. 

The guilt of witchcraft was not measured 
by the malignancy of the culprit’s acts, which 
were sometimes extremely beneficent. Out 
of the fifty-three separate charges on which 
Agnes Sampson was tried and condemned to 
be burnt in.-the same year as Barbara Napier, 
nearly all were alleged cases of curing sick- 
ness or alleviating pain “be hir dewillisch 
prayerisch and ‘incantatiounis.” Another 
case of the same sort in the same year was 
that of Geillis Duncan, servant maid to Bailie 
Seaton of Tranent. It is remarkable as 
showing the extraordinary license allowed to 
private persons in amateur witch-hunting. 
Geillis rashly undertook to help “all such as 





were troubled or grieved with anie kinde of 
sicknes or infirmitie,” and succeeded so well 
that her master began to suspect her of illicit 
arts. “To the intent that hee might the 
better trie and finde out the truth of the 
same,” he put her to the torture, first, of 
the “ pilliwinkis,’” whereby the tips of her 
fingers were pinched and crushed, and then 
by the severer torment of twisting cord 
round her head till the temples nearly burst. 
By such means this unhappy girl not only 
was cured of all inclination to gratuitous 
deeds of mercy, but in her agony was in- 
duced to implicate a number of other per- 
sons in her supposed misdeeds. 

Among these was Dr. John Fean, school- 
master of Tranent, whose case may be taken 
as typical of those in which James VI. took 
a personal and abominable part. In fact, in 
presiding at these fiendish proceedings and 
exercising his ingenuity in devising new forms 
of torment for the accused, the king dis- 
charged with far more realism the conven- 
tional part of Satan than any of his victims 
had succeeded in doing. Fean, having been 
put on his trial for twenty separate “ poyntis 
of wichcraft,” such as raising a storm for the 
destruction of the king on his voyage from 
Denmark, and other equally preposterous 
charges, was submitted to torture in order to 
extract a confession. First, his head was 
“thrawn” (twisted) with a rope, and when 
that failed he was put in the “boots,” and, 
after receiving three strokes, on being asked 
if he would confess “ his damnable actes and 
wicked life, his toong would not serve him to 
speake.”” The common-sense explanation of 
this would have been that the wretched crea- 
ture was speechless -— from the faintness 
caused by excessive pain, but the experts de- 
clared that it was owing toa spell cast by 
Satan. This having been overcome, Fean 
declared himself ready to confess anything, 
whereupon he was taken out of the boots, 
brought before the king, to whom he made 
and subscribed a full confession. 

As was usual, however, in such cases, no 
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sooner was the pain of torment abated than 
the spirit of the man revived ; and we learn 
what followed from a tract printed in London 
at the time :— 

“Notwithstanding that his owne confession 
appeareth, remaining in recorde under his owne 
hande writting, and the same thereunto fixed in 
the presence of the King’s Majestie and sundrie 
of his Councell, yet did hee utterly denie the 
same. Whereupon the King’s Majestie, per- 
ceiving his stubborne willfulnesse, conceived and 
imagined that . . . . hee had entered into newe 
conference and league with the Devil his master 
. . . . for more tryall of him, to make him con- 
fesse, hee was commaunded to have a most 
straunge torment, which was done in the manner 
following. His nailes upon all his fingers were 
riven and pulled off with an instrument called in 
Scottish a Turkas, which in England wee call a 
payre of pincers, and under everie nayle there 
was thrust in two needels over even up to the 
heads. At all which tormentes notwithstanding, 
the Doctor never shronke anie whit; neither 
woulde he then confesse it the sooner, for all the 
tortures inflicted on him. Then was hee, by all 
convenient speede, by commaundement, convaied 
againe to the torment of the bootes, wherein hee 
continued a long time, and did abide so many 
blowes in them that his legges were crusht and 
beaten together as small as might bee; and the 
bones and flesh se brused, that the bloud and 
marrow spouted forth in great abundance; 
whereby they were made unserviceable forever.” 

The brave doctor continued staunch in 
his refusal to confess, wherefore his poor 
mangled body was condemned to be strangled 
and burnt, which of course would have been 
his fate in any case. 

Faugh! Dr. Fean was but one out of hun- 
dreds of victims to this beastly superstition, 
which, like all worst kinds of cruelty, took its 
rise out of blind terror, driving this most 
Christian king to commit precisely the same 
atrocities as are practiced by black African 
tyrants. Boxes were set up in the churches 
to receive anonymous accusations against 
all and sundry and these convenient vehi- 
cles of privy malice sufficed to set the law 
in motion against suspects. 





It is a relief to turn to another part of this 
record and mark how, in spite of the awful 
abuse of the law, even-handed justice was 
gradually being brought into play in dealing 
with accused persons. One vital defect still 
continued in force, namely, that the most 
heinous crimes escaped punishment if nobody 
appeared as “pursuer.”” There was no dan- 
ger of such a lapse in cases of witchcraft ; 
the clergy, or some agent of the king, were al- 
ways ready “to pursue” in those cases where 
the neighbors of the accused were either too 
frightened or too sensible to appear. But in 
murder cases it was different. If the mur- 
dered was wealthy, or had sufficient interest 
at court, the nearest of kin could generally 
be “satisfied” by hard cash, and granted 
“letters of slanes,” which caused the case to 
be abandoned. Thus, in 1605, when the 
Earl of Crawford and three others set upon 
Sir David Lindsay of Balgaweis and slew 
him near Brechin, Margaret, daughter of 
the murdered knight, gave such “letters of 
slanes,” “ beiring satisfactioun and Assythe- 
ment to be maid be the said Erle for the 
foirsaid slauchter,” “passed simpliciter fra 
the persute,” and the earl went free. 

But a notable departure from former prac- 
tice was made in another murder trial, in 
1624, when “ Harie Liston, indueller in the 
bak of Plesance [Edinburgh], callit the Bak 
Raw,” was charged with the murder of a 
farmer on the Borough Moor. For the first 
time on record, the prisoner was allowed to 
produce witnesses in court to prove his inno- 
cence. Up to this time, strange as it may 
sound in modern ears, the examination of the 
prisoner and all witnesses was conducted by 
the Lord Advocate before the Privy Council, 
or a commissioner appointed by that body. 
The evidence so obtained, together with all 
declarations and confessions made zx camera, 
were produced in court, and the assize had 
to return a verdict upon these alone, no sub- 
sequent evidence being admitted or cross- 
examination allowed. All honor, then, to 
Sir William Oliphant of Newton, then Lord 
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Advocate, who in this trial sanctioned this 
weighty innovation by allowing Liston to 
produce witnesses before the jury, to such 
good effect that he was unanimously ac- 
quitted. 

Henceforward the jurors were constituted 
judges of the law as well as of the fact, a 
charge to which may be traced about this 
time a growing tendency in counsel to in- 
dulge in hair-splitting arguments about the 
exact meaning of legal terms. Thus in 1618, 
one of the many individuals, honest and 
otherwise, who have borne the name of Wal- 
ter Scott, was tried for the “ mutilation ” of 
John Dalgleish by striking of three fingers 
of his left hand. The act was not denied; 
the two men had fought ; Scott got a bloody 
sconce, and Dalgleish had the misfortune to 
lose three fingers. But Mr. Thomas Nicol- 
sone, “ Advocat,” counsel for the defense, 
argued at great length that the charge should 
be quashed because here was no mutilation. 


“ Multilatio,” he maintained, “est tantum ampu- 
tatio membri, and a finger is not legally a ‘ mem- 
ber.’ Thair is na member suttit af, ffor the per- 
sewaris haill hand, and fingers thairof, are yit 
extant be occulour inspectioun, . . . and he is 
able to grip thairwith. . . . The finger is nocht 
membrum, bot pars membri, as sayis Baldus ; 


and so on with interminable length and inge- 
nuity, which would have afforded infinite pleas- 
ure to King Jamie, had he not been absent 
in London at the time. The jury took a very 
commonplace view, that the destruction of 
three fingers amounted to mutilation, and 
convicted Scott; but the matter was finally 
settled by arbitration of “my Lord of Bal- 
cleuche” (Buccleuch). 





Let every man have his due: though the 
justiciary records of this reign contain enough 
to sicken any reader (the cases quoted above 
are not one whit more horrible than many 
others), and make it difficult to realise that 
less than three centuries intervene between 
the Jubilee of James VI. in 1617 and the Dia- 
mond Jubilee of Queen Victoria in 1897, 
still allowance must be made for the influence 
on a pious monarch of the spiritual teaching 
of the time. If the king degraded his office 
by pandering to a dark superstition, much 
more must the ministers of religion be held 
blamable for inciting him to sinister activity. 
The persecution of witches in Scotland was 
scarcely heard of till after the Reformation ; 
and it was carried on with relentless zeal all 
through the Covenanting times. James had 
been five-and-twenty years in his grave when, 
on April 2, 1659, ten women were tried to- 
gether at Dumfries on a charge of witchcraft. 
Nine were convicted, and the presbytery ap- 
pointed eight ministers “that they be assist- 
ing to the brethren of Dumfries and Gallo- 
way the day of the execution.” All nine 
were publicly burnt at Dumfries together.' 
What terms could be found to express our 
horror for the organisers of such a holocaust 
had it taken place in darkest Africa? Yet 
these ministers thought they were doing God 
service: they had scripture at their finger- 
ends, and had not St. Paul enumerated witch- 
craft among the works of the flesh ? 


HERBERT MAXWELL. 
IN BLACKWOOD’S MAGAZINE. 


* Macdowall’s History of Dumfries. 
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“SAVED BY A PANCAKE” OR “OLD HARBOTTLE’S WILL” 


By BaAxTER BorReET. 


(Registered at Ottawa in accordance with the Canadian Copyright Act.) 


HE eccentricities of testators are un- 
fathomable ; the craft and subtlety of 

a wily widow are immeasurable. The story 
which I am now going to relate exemplifies 
both these propositions. Samuel Harbottle 
had lived a bachelor all his life; at the age 
of seventy-five he fell into the snares of a 
wily widow. He had nota relative in the 
wide world, and very few friends, only two 
who play any part in this history; one a 
cast-off lawyer’s clerk named Brooks, who 
picked up a precarious existence by drawing 
wills and other legal documents on the sly ; 
the other friend was a foreigner named Al- 
bert, whose wife was an intimate friend of 
the wily widow, and of her then recently 
defunct husband. Old Harbottle had in an 
unguarded moment spoken to the widow of 
his wish to find a housekeeper to look after 
his domestic wants ; a few innocent questions 
skilfully put had elicited from him an admis- 
sion that he had plenty of money and no rela- 
tives ; thereupon she set to work to angle, 
and very soon hooked her fish, but the land- 
ing of her prize was a matter of greater dif- 
ficulty. After the time and place had been 
fixed for the wedding, which was to take 
place strictly on the quiet in Birmingham, 
two days before the appointed time old Har- 
bottle had a fall and injured his leg, and sent 
his friend Brooks to interview the widow, to 
ask her to have the nuptials postponed. The 
answer given was of so very guarded a kind 
that Brooks scented mischief in the air, and 
advised the old man to look out or he would 
have an action for breach of promise of mar- 
riage brought against him; and then came 
in the craft of the cast-off lawyer's clerk ; 
he advised him, at any personal inconvenience, 





to present himself at the appointed church 
on the day and at the time fixed for the wed- 
ding, and to make, so to say, a legal tender 
of himself before action, according to con- 
tract, in the presence of a witness, and 
there would be a bar to any action forever 
afterwards. This advice old Harbottle pro- 
ceeded to carry out; starting on the ap- 
pointed day, with Brooks for a witness, he 
took train to Birmingham, and arrived at 
the church at the time fixed. But the se- 
cret had leaked out somehow, and the wily 
widow followed him by the next train, met 
the limping bridegroom just as he was leav- 
ing the church; with a sweet smile she apolo- 
gized for having kept him waiting, summoned 
the parson from his rectory close by, and 
landed her fish. Brooks was left to slink 
home in disgusted solitude; the bride em- 
braced her limping spouse, and said her own 
house was waiting, swept and garnished for 
their reception, and there we had better 
leave them to enjoy their honeymoon. Two 
days afterwards she took him to his lawyer’s 
office, where he executed a will, leaving to 
her, absolutely, everything he possessed. In 
the course of this story I shall have to speak 
of several wills, and will call this one “will 
No. 1.” On the same day he presented his 
bride with a very magnificent necklace of dia- 
monds, which, I may mention, he had casu- 
ally shown to her before asking her to marry 
him. Alas for the craftiness of woman! She 
showed them to her friend Mrs. Albert, 
whose husband showed them to a friendly 
pawnbroker, who unkindly declared them to 
be the most perfect imitation of real dia- 
monds he had ever seen. Then followed 
tears, heartburnings and upbraiding; also a 
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second will, by which the testator left “to his 

beloved wife Elizabeth the sum of one shil- 
ling, to her friend Albert the sum of thirteen 
pence and one half penny,” and all the rest 
to religious charities, and appointed Brooks 
sole executor. My readers will think I am 
romancing ; I can only say that this extraor- 
dinary document is filed and recorded in the 
Probate Registry at Somerset House, London. 
I need hardly remind American readers that 
by the law of England a testator has the 
power of leaving everything he possesses to 
any objects he chooses ; and, where there is a 
will a widow has no right to dower, or thirds, 
or to anything else. Old Harbottle having 
signed the will, paid his lawyer, and pocketed 
the lawyer’s receipt for his fee, went home 
to his wife, told her he had spent a delight- 
ful morning, sat down to dinner, dined not 
wisely but tvo well, retired to the kitchen, 
and fell asleep in his chair before the fire. 

I should mention that one of the inmates 
of the abode of nuptial happiness was a small 
servant girl named Annie Gurr, a sharp, 
precocious child, of whom much vwill be told 
hereafter. On the evening of the day of the 
execution of “will No. 2,” Annie Gurr pre- 
sented herself before her mistress, who sat 
like Penelope, disconsolate, engaged in some 
work of domestic embroidery (darning her 
husband’s socks, I think), and said: “Oh, 
mum, hére’s master been and fallen asleep 
before the fire, and his pocketbook has fallen 
out of his pocket onto the floor.” “ Are you 
quite sure he is asleep, Annie?” ‘“ Oh, yes, 
mum; you can hear him snoring.” “ You 
had better go and bring me the pocketbook, 
Annie, it ought not to lie there.” Mrs. Har- 
bottle knew her duties as a wife; she exam- 
ined the contents of the pocketbook, read 
the lawyer’s receipt for the preparation of 
the new will, kept the receipt for use at the 
right moment, went down to the kitchen, 
roused her sleeping lord, pointed out to him 
that he had dropped his pocketbook on the 
floor, which he hastily replaced in his pocket ; 





bedroom, and there we had better leave them. 
In his undying epic Milton has described in 
language of great beauty the nuptial couch 
of our first parents in Paradise; I am not 
Milton, and I dare not liken Mr. and Mrs. 
Harbottle to Adam and Eve; I can say that, 
like a faithful wife, she did more for her grace- 
less spouse than ever did Eve for Adam, for 
she undressed him and tucked him up in his 
bed. The next morning, at breakfast, deli- 
cate inquiries were made by the tender wife 
as to the state of her lord’s health, followed 
up by equally delicate questions as to why he 
had been making a new will, eliciting a vir- 
tuously indignant denial that he had made 
any new will, reiterated with sundry strange 
oaths, which increased in vehemence when 
the tell-tale receipt was produced ; then, dead 
silence. 

But “hope springs eternal in the human 
breast,” and the craft of wily woman is im- 
measurable ; calm followed storm, and the 
wily wife proceeded to try her hand at pro- 
ducing sunshine, Old Harbottle’s birthday 
drew nigh, cold wintry weather set in; with 
her own deft fingers Mrs. H. knitted a warm 
woolen wrapper for her lord’s  graceless 
throat; the birthday gift pleased him so 
much that, at his own suggestion, hand in 
hand they betook themselves again to his 
lawyer’s office where another will was drawn 
up and executed, like unto “ will No. 1,” leaving 
her everything absolutely, which will she took 
into her own custody ; and so the birthday 
ended happily. Alas for the eccentricity of 
testators ! Before another month had passed, 
and while the tender wife was lying ill up- 
stairs, prostrated with pneumonia, her faith- 
less husband executed yet another will, drawn 
up by Brooks on the sly, leaving his wife out 
altogether, bequeathing to his esteemed 
friend Brooks a legacy of £200, appointing 
him sole executor, and leaving all the rest of 
his property to religious charities. This was 
“will No. 4.” And now bitter winter set 
in, the wife recovered from her illness, but 





she then supported his tottering steps to his 


her husband took to his bed, and lay for 
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many days in considerable danger, during 
which time his wife, obedient to the true in- 
stincts of womanhood, nursed him tenderly 
and devotedly while he lay only half con- 
scious most of the time. One morning (I 
can fix the exact date, it was Saturday, the 
15th of February), he woke from his state of 
semi-consciousness, and taking his wife by 
the hand said, “ Lizzie you have been a good 
wife to me, and I have done you a great 
wrong, but I will put it right before I die; 
send a message to your friend Albert to 
come and see me tomorrow, and find for me 
that will which Mr. Burke made for me on 
my birthday.” Albert called on the Sunday, 
was told to make a fresh copy of the will to 
be signed on the following Tuesday and to 
bring with him some trusted friend on the 
evening of that day as a second witness. 
Albert carried out these instructions to the 
letter; he and a friend, Mrs. Harbottle’s 
brother, came together to the house ; the old 
man was propped up in his bed, and signed 
the “will No. 5,” leaving everything to his 
wife, the same as in “ will No. 3;” two days 
afterwards he passed away in sleep. 

These were the facts of the case precedent 
to the old man’s death, as given to me in de- 
tail by the widow when, shortly after the 
death, she instructed me to act for her. On 
the morning of the death the widow sent for 
a friendly undertaker, produced “ will No. 5 ” 
to him, and gave him instructions for the 
funeral; two hours later Brooks called on 
the same undertaker, produced “ will No. 4,” 
and was about to give him instructions for 
the funeral also, but was told he was out of 
it, as there was a later will. So war was de- 
clared, and litigation commenced. The 
widow applied for probate of “will No. 5 ;” 
Brooks applied for probate of “will No. 4,” 
alleging that “ No. 5” was a forgery ; or, in 
the alternative, that it was executed by the 
testator under undue influence, and when he 
was not competent to execute a will. And 
whilst I was preparing for trial I made in- 
quiries for the small servant girl, Annie Gurr, 





and was told she had been dismissed by her 
mistress for impudence, and that her last 
words on leaving had been that “she would 
make it hot for the missus when the will 
case came on ;” and further private inquiries 
elicited the fact that she had gone over to 
the enemy, and was coming forward to swear 
that she had been in the house the whole of 
the 18th of February, without once going 
out; and that neither Mr. Albert nor the 
second witness had been to the house on 
that day. This was a “stumper”’ indeed. 
I sent for the widow in hot haste, and pointed 
out to her that, if the girl’s evidence was 
believed, the case would not stop there, but 
would evolve itself into a criminal prosecution 
of the widow and the attesting witnesses 
for conspiracy and forgery. She stuck to 
her guns manfully, and said she feared noth- 
ing; and then I asked her how the girl 
could swear so positively to the date, and 
turning carelessly over the leaves of my 
diary I said, “ Tuesday, 18th’ Feby., Shrove 
Tuesday,” and I muttered the word “ Pan- 
cakes.” Up jumped the widow, “ Did you 
say Pancakes. Was it Pancake Day? Then 
we have got her sure enough.” (I may here 
mention for the benefit of the uninitiated 
reader that there is a custom in England, as 
firmly established as is the custom in the 
States of eating turkey on Thanksgiving 
Day, of eating pancakes on Shrove Tuesday 
the day before the commencement of Lent.) 
And then the widow proceeded to tell me an 
interesting little story. 

I proceeded to prepare for the trial. I 
retained for my leading counsel an able and 
experienced Q. C. whom I shall call Mr. 
Gripper, who advised that the case was a 
funny one, and that I must be prepared for 
anything. The first two witnesses called 
were the attesting witnesses of the “will 
No. 5,” who gave their evidence well and were 
not shaken by cross-examination. Then Mr. 
Gripper called the widow, and here my anx- 
iety commenced in earnest. Those of my 
readers who have had experience will agree 
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with me that women invariably make either 
very good or very bad witnesses, and you 
never can be certain beforehand which it will 
be. The widow was too frivolous, not to say 
frisky, and all my admonitions to her failed to 
make her grasp the seriousness of the situa- 
tion. She had bought herself a charming 
bonnet of pearl gray, in which to appear in 
the witness box, and it was only owing to 
the blandishments of the oily tongued under- 
taker that she was at last induced to appear 
in the more fitting head-covering of widow’s 
weeds, and persuaded to keep the pearl gray 
for her first appearance at chapel on the next 
Sunday after she had succeeded in gaining 
her case, if she ever did so. She gave her 
evidence in chief admirably, being adroitly led 
by Mr. Gripper; it was when Mr. Smoothly, 
our opponent, rose to cross-examine that the 
tension of my anxiety commenced in real 
earnest. He commenced gently, very gently, 
and very insinuatingly and she was thrown 
off her guard, and gradually confided to him 
the whole story of her courtship, the humor- 
ous circumstances attending the marriage cere- 
mony itself, and then the varied incidents of 
their married life; he gently urging her on, 
as you may see an old cat playing with a 
mouse, now lightly tapping the luckless cap- 
tive with a velvet paw to make it run a little, 
but keeping the cruel claw concealed just so 
long as there is sport to be got out of it; and 
so the game went on till you might have 
imagined you were hearing a gay and frivo- 
lous girl telling a story of racy fun to an old 
bachelor uncle for his amusement ; my heart 
sank within me as he got her to join him in 
ridiculing the bare idea of her having felt any 
love for the miserly old man who had cheated 
her with a gift of false diamonds, and when 
he cleverly got her to admit that it was an 
immense relief to her mind when at last he 
passed away in sleep, two days after the sign- 
ing of the will. It was admirably done on 
Mr. Smoothly’s part, but Mr. Gripper in re- 
examination brought out the details of her 
careful nursing of the old man during his last 





illness, details which were corroborated by the 
next witness, the medical man; and so our 
case was set on safer ground at the close of 
our evidence. 

Then Mr. Smoothly rose to open the case 
against us, which he did in an impassioned 
burst of forensic oratory, pouring out torrents 
of fiery indignation on the head of the heart- 
less harpy who had married the friendless 
old man for his money, and for nothing else, 
and had persecuted him day and night till 
she had induced him, as she thought, to leave 
her all his money, frustrating his pious inten- 
tion of benefiting the religious institutions 
to which he had been so devotedly attached 
in life. I wish I could reproduce the speech ; 
it wound up by an assertion of his confident 
assurance that he would be able to satisfy 
the intelligent body of gentlemen, facing 
him in the jury box, beyond all prossibility 
of doubt. that the will relied on was neither 
more nor less than a wicked forgery ; that he 
would call before them a witness who, though 
of comparatively tender years, would give 
them the clearest evidence that on that mo- 
mentous day, the 18th of February, neither 
of the witnesses who had sworn with such 
categorical pertinacity to the signing and 
witnessing of the will on that day, had ever 
entered the house ; (Here Mr. Gripper whis- 
pered to me “ The Lord hath delivered them 
unto our hands. Get the pancake witnesses 
up, but keep them out of sight,’’) and that 
he felt confident that the perjured harpy 
would by their verdict be sent back to her . 
home in Georgetown, disappointed, to end 
her days in ignominy, a very scorn and de- 
rision to all them that are round about her. 

“Very fine,” said Mr. Gripper to me as 
we left the court together at the end of the 
day, “and if he had only left the forgery 
alone, and relied on undue influence and in- 
capacity, he would very likely have had the 
jury with him; but if he relies on the girl to 
upset our evidence of due execution, and the 
pancake witnesses swear up to the mark, it 
will recoil on their heads and, perhaps, turn 
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the scale in our favor. Thank Heaven there 
are some fools left in the world yet! Keep 
cool, we may come out all right after all. 
Lord! what a fool that woman made of her- 
self in the box.”’ 

The first witness called by Mr. Smoothly 
next morning was Brooks, who testified to 
the instructions given to him for the prepara- 
tion of “will No. 4.” (the due execution of 
which had been admitted) and he spoke of the 
old man having made to him many complaints 
of his wife’s want of affection, and of his con- 
viction that she did not care for him, and had 
only married him to get his money, and of 
his determination that she should not have 
it. Brooks was literally turned inside out on 
cross-examination by Mr. Gripper, who elicted 
from him that, in all his years of intimate 
acquaintance with him, the old man had never 
once entered a place of worship except on his 
wedding day (“so much for his piety and 
zeal for religious charities!’ said Mr. Gripper), 
and that, notwithstanding his bequests in 
former wills to chatities of legacies amount- 
ing to £30,000, he did not leave behind him 
more than 45,000 all told. In fact Brooks 
left the witness box in chastened humility. 

And now came the crowning event of the 
trial. Into the witness box tripped lightly 
the diminutive Annie Gurr, as perky asa 
young dragonfly, with an air of precocious 
sagacity, and tossing a sareastic scowl in the 
direction of where her former mistress sat. 


She of course swore by the card, that she: 


had never left the house for a minute on the 
18th of February, and that neither of the 
two attesting witnesses had been to the house 
on that day or night. 

« My lord, I rise most unwillingly at this 
point,” said Mr. Gripper, “ to ask your lord- 
ship to give me leave to call the three wit- 
nesses whose names I have written down on 
the paper which I now hand to your lordship, 
to contradict that evidence flatly.” 

“T never like to shut out evidence, Mr. 
Gripper,” said the judge. “Let us hear the 
evidence through first, and renew your ap- 





plication when it is closed. Do you cross- 
examine the witness, Mr. Gripper ?”’ 

“Most certainly I do, my lord. Now, 
Annie Gurr,” said Mr. Gripper, softly, “I 
implore you to be very careful how you an- 
swer this question,” here his voice sank to 
an eloquent whisper, “ Are you fond of pan- 
cakes, Annie Gurr?” 

“ Yes, sir, when I can get them.” 

“ Do you ever remember having pancakes 
whilst you were in Mrs. Harbottle’s service, 
Annie Gurr?” 

“ Yes, sir, but only once.” 

“Now, Annie Gurr, I want to ask you, do 
you know Mr. Thomas Atkins, a soldier, a 
nephew, I think, of Mrs. Harbottle ?” 

“Oh yes, sir; I know him quite well; he 
came to stay with missus while I was there.” 

“Now, Annie Gurr, do be very careful 
how you answer this question; does Mr. 
Thomas Atkins like pancakes?” 

“Oh yes, sir; that he do.” 

“ Really, Mr. Gripper,” said the judge, 
sternly, “I am always most unwilling to 
interfere with any counsel during his cross- 
examination of a witness, but there are lim- 
its to the patience even of a judge.” 

« My lord, I most humbly crave your lord- 
ship’s indulgence for one moment longer. I 
pledge myself not to ask this witness one 
irrelevant question,” said Mr. Gripper. 

“Now, Annie Gurr, you were telling us 
that you had pancakes once while you were 
at Mrs. Harbottle’s house ;.can you tell us 
when that was? Do be careful, Annie Gurr.” 

“Well, you see, sir, it were on Pancake 
day, and Mr. Atkins he were staying with 
Missus, and Missus says to him, ‘Tom,’ 
says she, ‘do you know what day this is?’ 
‘No,’ says he. ‘Why, its Pancake day,’ 
says she. ‘Let us have some, auntie,’ says 
he. ‘Annie, go out and buy a shilling’s 
worth of eggs,’ says she.” 

“Well, Annie Gurr, go on,” said Mr. 
Gripper. ‘“ You went out, bought the eggs, 
and you and your mistress made some pan- 
cakes ; is that so?” 
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«“ Yes, sir; and we sat in the kitchen, me 
and her, and Mr. Atkins, and we ate six of 
them ; I ate three of them myself, sir.” 

“ Merciful powers!” said Mr. Gripper. 
“ Well, and what happened then, Annie Gurr, 
though I hardly like to ask the question ?” 

“Well, sir, missus says to me, ‘ Annie,’ 
says she, ‘you know where Mrs. Peachey 
lives ; just take the rest of the pancakes to 
her house; she and her husband may like 
them ; wait while they fry them and eat 
them, and bring the dish back,’ says she, 
and so I went there.” 

“How far off is Mr. Peachey’s house, 
Annie Gurr? How long did it take you to 
get there? Remember, you had just eaten 
three pancakes.” 

“Well, sir, it took me over five minutes to 
walk there, sir.” 

“And how long did it take them to get 
ready the frying-pan, fry the pancakes, and 
eat them, Annie Gurr ?”’ 

“Well, sir, it was a pretty good time, sir. 
I sat there whilst they was eating them, and 
I ate one more.” . 

“Good Heavens!” ejaculated Mr. Grip- 
per. ‘ How long were you away altogether, 
Annie Gurr, going, staying and returning ; 
be very careful; remember, you had now 
eaten four pancakes ; may I say an hour?” 

“ Yes, sir; it would be well nigh that, sir.” 

“ At what time of the day was this, Annie 
Gurr? Morning, afternoon or evening ?” 

“Tt were about eight in the evening, sir, 
when I went out.” 

«And that was the only time you ever 
had pancakes all the time you were at Mrs. 
Harbottle’s, was it, Annie Gurr, you are 
quite sure of that; do be careful?” 

“Yes, sir, I am quite sure, sir ; only once, 
sir.” 

“And what day was this, Annie Gurr; 
your memory is wonderful ?” 

“It were Pancake day, sir, for I heard 
missus say so, and so did Mrs, Peachey.” 

«Saved by a pancake!” ejaculated Mr. 
Gripper, sotto voce. 





“ Have you any question to ask the witness 
before she leaves the box, Mr. Smoothly?” 
asked the judge. 

“No, my lord; I confess I have been 
greatly astonished, as well as greatly amused, 
at my learned friend’s cross-examination, but 
I cannot see what pancakes, or Pancake day, 
have to do with the execution of ‘will No. 5’ 
by the testator.” 

“Consult an almanac for this year, Mr. 
Smoothly, and you will be enlightened,” 
said the judge. “TI shall direct the jury, as 
a matter of common knowledge, that the day 


which is ecclesiastically known as ‘Shrove ’ 


Tuesday’ is vulgarly known as ‘ Pancake 
day ;’ that, as a fact, Shrove Tuesday this 
year fell on Tuesday, the 18th of February, 
the date of the execution of will No. 5; 
therefore, your last witness in swearing, as 
she has done, that she never was out of 


doors the whole of the evening of the 18th 


of February, but that she was out for at 
least an hour on the evening of Pancake 
day, contradicts herself, and that her evi- 
dence to the effect that the two attesting 
witnesses never came to the house on that 
evening is worthless. Mr. Gripper, you may 
spare yourself the trouble of calling Mr. and 
Mrs. Peachey, and Mr. Thomas Atkins.” 
My story draws rapidly to its end. Mr. 
Smoothly summed up his case with a fiery 
outburst of vituperation on the widow’s de- 
voted head, from which her comely bonnet 
of black was ineffectual to shield it ; and the 
peroration was particularly fine. Mr. Grip- 
per, in his reply, wisely avoided the danger- 
ous pitfalls of fervid oratory, strongly urged 
the probability of the truth of the story told 
by the widow and the two attesting witnesses 
as to the due execution of “will No. 5,” to the 
same purport and effect as wills Nos. I and 3, 
and that, without for a moment impeaching 
the testator’s character for piety, it was only 
reasonable, in fact only the natural outcome 
of the workings of a pious mind, that old 
Harbottle should at the last have recognized 
it as a duty to provide for his widow, who had 


+ 
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nursed him so carefully in his last illness, and 
not disinherit her in order to benefit charities 
in which, during his lifetime, he had never 
taken any active interest. A calm, tem- 
perate piece of unaffected but convincing 
advocacy. 

The judge’s summing up was certainly 
cruelly sarcastic, and did not spare the widow 





or favor our case. The jury, without leav- 
ing the box, found that the allegation of for- 
gery failed, but, to my surprise, took two long 
hours. before they found that the allegations 
of undue influence and incapacity had also 
failed. 

And so ended this most remarkable case, 
a case literally “saved by a pancake.” 
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ARABINIANA. 


ERJEANT ARABIN, who. was at one 

time Judge of the Sheriff’s Court and 
also Commissioner of the Central Criminal 
Court in London, was certainly a most re- 
markable administer of justice. He was 
thin, old, wizen-faced and very eccentric in 
his ideas and expressions, and even more so 
in his logic. A collection of his sayings was 
made by one of the members of the Bar, 
under the title of Avabiniana. Only a few 
copies were printed for private circulation, 
one of which has recently come into the 
writer’s possession, and he offers a few ex- 
tracts for the entertainment of the readers 
of the Green Bag. 

In sentencing a prisoner who had been 
convicted of stealing property from his em- 
ployer, Arabin thus addressed him: “ Pris- 
oner at the Bar, if ever there was a clearer 
case than this of a man robbing his master, 
this case is that case.”’ 

* * * *- * 

A small boy was called up for sentence : 

ARABIN: “Prisoner at the bar, when I 
saw you first I knew you as well as possible ; 
when you began to cry I knew you still 
better.” 

* ; * * * * 

ARABIN (to witness): “Now mind. We 
sit here day after day, year after year, hour 
after hour, and can see through a case in a 
moment.” 

* * * * * 

Indictment for stealing a fowl: 

ARABIN: “I know of my own knowledge 
that there is not a little hen-roost near town 
that is not robbed continually.” 

* * _* * - 

A policeman was about to state a conver- 
sation between himself and his comrade, 
while in pursuit of the prisoner. Counsel 
objected that the prisoners were out of hear- 
ing. 

ARABIN: “It does not signify a button. 





Counsel repeatedly make this mistake. 
What he said to his comrade was not hear- 
say ; it was about the robbery and part of 
the res gest@.” 

* * * * * 

On another occasion, when the subject of 
hearsay evidence came up, Arabin thus de- 
livered himself to a witness : 

“You must remember, and if you don’t 
remember, you ought to know, that nothing 
whatever that is said in a prisoner’s absence 
against him can be used in evidence under 
any circumstances whatever, if he was not 
present when it was said ; and if he was, any 
man might be convicted and hanged in five 
minutes.” 

* * * * * 

COUNSEL FOR PRISONER (to witness): 
“ Did the prosecutor state that the prisoner 
had been in the room where the spectacles 


were ?” 
ARABIN: “ That’s matter of law, and for 
the jury.” 
* * * * * 


“Can you believe that the prisoner’s story 
is grounded without foundation, and fabri- 
cated in falsehood ?” 

* * * * * 

“T cannot suggest a doubt. She goes into 
a shop, and looks at several things, and pur- 
chases nothing; that always indicates some 


guilt.” 
* * * * + 


“ Now what honest man could have any 
object in turning a horse’s head round the 
corner of a street? I have no opinion on 
the subject. The case is with you and I 
shall only say that the law will not allow that 
to be done fraudulently which it does not 
sanction with violence.” 

* * * * * 

“ Law is founded on common sense, and 
those who take it for their guide in matters 
of fact and plain sense, will generally come 





372 


The Green Bag. 





to an ultimate conclusion ; and all property 

depends upon particular circumstances. If 

this had not been marked, there would not 

have been a mark upon it. 
* * * 

A witness swore that the prosecutrix had 
said that the prisoner had stopped her and 
robbed her. COUNSEL FOR PRISONER. “ Did 
she not say that the prisoner had zxterrupted 
her?” 

ARABIN: “That makes no difference, in- 
terrupting and robbery are the same thing.” 
* * * * * 

Indictment charging offence to have been 
committed at half past six o’clock on the Sun- 
day before Easter. Defense, a/2bz: Several 
witnesses swore that this prisoner was in an- 
other place at that time. 

ARABIN: “A good deal has been said 
about the time, but we all know that in law 
sometimes the day is immaterial.” 

* * * * * 

“ Prisoner, I have no doubt of your guilt ; 
you go into a public house and break bulk, 
and drink beer; and that’s what in law is 
called embezzlement.” 

* * * * * 

“The learned counsel is right in his posi- 
tion, and if he can show precisely at what 
moment it was done, and that the prisoner 
was not there when he did it, and if so he 
could not do it. We cannot divest ourselves 
of common sense in courts of justice.” 


* * 


* * * * * 

“What passes at the moment is the best 
evidence of what the mind feels at the in- 
stant.” 

* * * * * 

It is further recorded of Arabin that in 
sentencing a man to a comparatively light 
punishment, he used these words : 

“ Prisoner at the bar, there are mitigating 
circumstances in this case that induce me to 
take a lenient view of it; and I will there- 
fore give you a chance of redeeming a char- 
acter that you have irretrievably lost.” 

* * * * * 





Arabin was very near-sighted and also 
very deaf. On one occasion he unluckily 
took up a set of depositions which had no 
reference to the prisoner at the bar; the 
charge against him being that of stealing a 
pocket-handkerchief, while the judge’s atten- 
tion was fixed upon a charge of stealing a 
watch. Holding the abortive writing close 
to the light, and peering at it through his 
spectacles, he began his examination. 

ARABIN: “ Well, witness, your name is 
John Tomkins.” 

Witness: “ My Lord, my name is John 
Taylor.” 

ArABIN: “Ah! I see you area sailor, 
and you live in the New Cut.” 

Witness: “ No, my Lord, I live at Wap- 
ping.” : 

ARABIN: “ Never mind your being out 
shopping. Had you your watch in your 
pocket on the roth of November ?”’ 

Witness: “I never had but one ticker, 
my lord, and that has been at the pawn-shop 
for the last six months.” 

ARABIN: “ Who asked you how long you 
had had the watch? Why can’t you say 
yes or no! Well, did you see the prisoner 
at the bar?” 

Witness: “ Yes, of course I did.” 

ARABIN: “ That’s right, my man, speak 
up and answer shortly. Did the prisoner 
take your watch?” 

Witness (in a loud tone): “I don’t know 
what you’re driving at ; how could he get it 
without the ticket, and that I had left with 
the missus.” 

Arabin, who heard distinctly the whole of 
the last answer, threw himself back in his 
chair, adjusted his glasses, and glared at the 
witness box with a look of disgust. At last 
he threw the depositions to an elderly coun- 
sel who was seated at the barrister’s table, 
and said : 

“Mr. Ryland, I wish you would take this 
witness in hand, and see if you can make 
anything of him, for I can’t.” 

Now Ryland had been dining, and as he 
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was one who never failed in doing honor to 
everything in the line of eating and drinking, 
he was in rather a confused state of mind. 
Nevertheless he stood up, glared ferociously 
at the unlucky witness, and, turning to the 
judge, observed : 

« My lord, it is my profound belief that 
this man is drunk.” 

“It is a remarkable coincidence, Mr. Ry- 





land,” said the Judge, “that is precisely the 
idea that has been in my mind for the last 
ten minutes. It is disgraceful that witnesses 
should come into a sacred court of justice 
like this in sucha state of intoxication. Mr. 
Clerk, don’t allow this witness one farthing 
of expenses. I'll put a stop to this scandal 
if I can.” 


THE DYVOUR’S HABIT. 


CURIOUS feature of the old bank- 

ruptcy law of Scotland is recalled by 
Mr. H. G. Graham, in his recently issued 
work, Social Life in Scotland in the Eight- 
eenth Century, when he mentions the sin- 
gular costume worn by insolvent debtors, 
who, he says, went about “clad in strange 
piebald attire—bonnet and hose half yellow, 
half brown.” This fantastic garb, which 
stamped the wearer as a kind of social pariah, 
was known as “the dyvour’s habit ’—the term 
“ dyvour,” whose derivation is not quite clear, 
being given to a person who, in the expressive 
language of the law, was “ drowned in debt.” 
Its history is not without interest as exhibit- 
ing the slow growth in Scotland as elsewhere 
of the humaner treatment of insolvent per- 
sons, which only in our own day has been fully 
exemplified. 

The beneficent process of cessto bonorum, 
which did so much for the amelioration of 
the Roman debtor, was early imported into 
the law of Scotland. On making a full sur- 
render of his goods for the benefit of his cred- 
itors, a debtor was entitled, under certain 
conditions, to liberation from prison and to 
protection from re-arrest. Various enact- 
ments dealt with the conditions under which 
this privilege was granted, but these may be 
shortly stated thus: The debtor must first 
have suffered a month’s imprisonment before 
he was entitled to present his petition craving 
the benefit of the cessto; he was obliged to 





state the misfortune or accident to which he 
attributed his insolvency, and to make a full 
disclosure on oath of his estate; he was fur- 
ther bound to declare that since his impris- 
onment he had made no conveyance of his 
property to the prejudice of his creditors, 
and if he had made any such prior to his in- 
carceration he was required to give full de- 
tails; and, lastly, he had of course to make 
a complete cession of all his property. As- 
suming he could comply with these require- 
ments, he was entitled to be set at liberty, 
but he might be called upon to wear “the 
dyvour’s habit” as a punishment for the of- 
fence of not being able to pay his debts! 
The idea of thus humiliating and disgracing 
the insolvent seems to have been borrowed 
from France, between which country and 
Scotland there subsisted, as is well known, 
a close intimacy for several centuries—an 
alliance which has in many ways left dura- 
ble traces in Scotland even to the present 
day. In 1592, a law was passed in France 
compelling the cesstonaire to wear a bonnet 
vert, and in 1605, we find that an Act of 
Sederunt or Rule of Court was issued by 
the Court of Session requiring the magis- 
trates of Edinburgh to erect a pillar near the 
market cross with a seat upon it, “quhair- 
upon, in time coming, sall be sett all dyvoris, 
and sall sitt thairon ane mercatt day from ten 
hours in the morning till ane hour after din- 
ner; ard the saidis dyvoris, before thair lib- 
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erty and cuming furth of the tolbuith of 
Edinburgh, upon thair awn charges, to cause 
mak and buy ane hatt or bonnet of yellow 
coloure to be worn be them all the tyme 
of thair sitting on the said pillerie, and in all 
tyme thereafter, swa lang as they remane and 
abide dyvoris, with speciall provisioun and 
ordinance, if at ony time or place after the 
publication of the said dyvoris, at the said 
mercatt-croce, ony person or personis declarit 
dyvoris, beis fundin wantand the foresaid hatt 
or bonnet of yellow coloure ; toties it sall be 
lawful to the baillies of Edinburgh, or ony of 
his creditors, to tak or apprehend the said 
dyvour, and put him in the tolbuith of Edin- 
burgh, thairin to remane in sur custodie the 
space of ane quarter of ane yeir for ilk fault 
and fellie foresaid.” Fifty-four years later a 
further Act of Sederunt was promulgated 
which cast upon the unlucky dyvour the in- 
dignity of being required to wear the whole 
habit, half yellow and half brown—an obli- 
gation which the court was directed by a 
statute of 1696 to see faithfully observed 
unless the debtor could allege and prove that 
his insolvency was due to innocent misfortune. 





The court had occasionally, it would appear, 
granted relief in this matter ; for the future 
no such favor was to be shown except in the 
case specified. So matters remained for many 
years ; insolvents, of whom there were many, 
thus having their disgrace publicly advertised 
by themselves. Towards the end of the eight- 
eenth century, however, public opinion was 
slowly forming against the harsher measures 
dealt out to debtors in former times, and one 
direction in which this was shown was the 
greater disposition to disregard the act of 
1696 and to dispense with ordering the wear- 
ing of the obnoxious dress. The latest case 
in which we have discovered that the court 
enforced its use is Dick v7. Morison, in 1775 
(Morison’s Dictionary of Decisions, 11,791), 
in which, the insolvency being attributable to 
smuggling, the court declined to grant a dis- 
pensation from the wearing of the habit. Still, 
however, this relic of a barbarous time re- 
mained part of the law of Scotland, and it 
was not till 1836, by the statute 6 and 7 
Will. 4, c. 56, that it was dismissed into the 
limbo of things that were. 
—Law Times. 
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FACETIZ. 


A PHYSICIAN once called on Sergeant Murphy 
to consult him about calling out someone who 
had grossly insulted him. ‘Take my advice,” 
said Murphy “ and instead of calling him out, get 
him to call you in, and have your revenge that 
way; it will be much more secure and certain.” 


A GERMAN had been accepted as a juryman. 
He desired to be released on the ground, “I no 
understand good English.” ‘ That is no ex- 
cuse,” said the judge. ‘You will not hear any 


good English during this trial.” 


In THE West of Ireland on a cértain circuit a 
judge was wont to doze during the speeches of 
counsel. 

On one occasion counsel was addressing him 
on the subject of certain town commissioners’ 
rights to obtain water from a certain river, water 
being very scarce at thetime. During his speech 
he made use of the words: 

“ But, my Lord, we must have water— we 
must have water.” 

Whereupon the Judge woke up, exclaiming: 
“Well, just a little drop— just a little drop! I 
like it strong.” 





NOTES. 


In WASHINGTON county, Iowa, not long ago, a 
justice was called in to perform a marriage cer- 
emony. After the wedding feast and the health 
of the couple had been drunk, it developed that 
the groom had a wife living in the state of New 
York much to the chagrin of the relatives of the 
bride. The justice thought over the matter a 
minute and finding nothing in Conkling’s justice 
practice he was sure it was common law and so 





at a late hour he assembled all the guests once 
more and unmarried the couple charging another 
fee. Some of those present objected to this sin- 
gular ceremony, but the justice insisted as he 
had right to marry the couple he saw no reason 
why he could not unmarry them, it was a poor 
law that failed to work both ways. 


I ONCE spent an afternoon in a pleasant little 
villa on the banks of the river Marne, with the 
former chief of police in the time of Napoleon IIL., 
up to the proclamation of the republic. No one 
would have thought, to look at the peaceful fig- 
ure of the proprietor, a little man in sabots, with 
gray beard @ /a Millet, absorbed in cultivating 
the magnificent hortensias that covered his ter- 
races, reaching to the water’s edge, that his head 
had been a storehouse for all the machinations 
and turpitudes of that period of decadence which 
ended in a disastrous war and a revolution. It 
was on that afternoon that I learned how the 
fatal Ollivier ministry was decided upon by M. 
Thiers and his political friends one evening in 
the conservatory of a beautiful French woman, 
living not far from the Opéra. Two brothers, 
well known in the best Paris society, meanwhile 
distracted the attention of the guests in the salon 
by slight-of-hand tricks and gymnastic feats on 
a Persian rug. And when I asked the old man 
how he knew all this with such precision, ‘* From 
a femme de chambre,” he answered, tranquilly, 
“‘ All personages of importance at that time, at 
their own request, took their servants only from 
my hand.” — Harpers Weekly. 


To the suggestion of counsel ir Pearce v. 
R. R., 124 N. C. that the court could not under- 
stand and properly determine the case unless 
the action were translated into one of the old 
common-law forms of actions, and that when that 
was done it would be seen that the action could 
not be maintained, Clark, J., observes, “ this 
suggestfon has its precedert in the physician 
who, in a difficult case, proposed to give his 
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patient something to throw him into fits, on the 
ground that he was infallible in curing fits.” 


GENERAL Joubert was among the many law- 
yers who have forsaken their professional calling 
to play a great part in their country’s history. 
Like Ireton and Whitelock, and several other 
prominent figures in the Parliamentary struggle 
of the seventeenth century, he was a lawyer be- 
fore he became a soldier. He held the office of 
Attorney-General in the first South African Re- 
public, and is said to have acquired a great 
reputation as a cross-examiner. 

In these days of constitutional discussion, 
when the status of organized and unorganized 
territory of the United States is a subject of 
spirited dispute, peculiar interest attaches to a 
decision of the federal Supreme Court interpret- 
ing these clauses of the constitution which pro- 
vide for trial by jury. It is no longer an open 
question that in criminal cases verdicts must be 
unanimous in territorial courts as well as in state 
courts. But whether states and territories are 
bound to furnish common-law juries has till now 
been a mooted point. According to a decision 
in a Utah case, however, the states have the 
power to enact legislation reducing the number 
of men on a jury. The constitution of Utah 
provides that, except in capital cases, a jury 
shall consist of eight men only, while in cases of 
inferior jurisdiction four men are made to con- 
stitute a jury. In civil cases three fourths of 
the jurors may return a verdict, and in criminal 
cases unanimity is the rule. Another provision 
is that in all criminal cases except capital ones 
the authorities may proceed by information in- 
stead of by indictment at the hands of a grand 
jury. 

A man convicted of robbery by a jury of eight 
and upon information instituted Aabeas corpus 
proceedings in the federal courts, claiming that 
he was being deprived of his liberty without due 
process of law. This contention was based on 
a construction of the federal constitution, which 
the Supreme Court has now repudiated. It is 
held that a jury does not necessarily consist of 
twelve men, and that a trial by a jury of eight is 
a legal and constitutional trial. Justice Harlan 
has dissented from this view. He pointed out 


that if a state can reduce the jury in criminal 





cases from twelve to eight, it can reduce it still 
further, and an unlimited right of reduction in- 
volves the power to destroy trial by jury alto- 
gether. There may be no magic in the number 
twelve, but if a jury does not mean twelve men, 
what is the meaning of the term as used in the 
federal constitution? How far can the common- 
law number be reduced without violation of the 
rights of the accused? What article in the con- 
stitution could be cited to invalidate legislation 
reducing the number of men on a jury to three ? 
These queries are not answered by the recent 
decision. 


The right of counsel to shed tears before the 
jury was recently decided by the supreme court 
of Tennessee in the case of Ferguson v. Moon, 
which was a case for breach of promise. The 
court, speaking through Judge Wilkes, said : 

“It is assigned as error that counsel for plain- 
tiff in his closing argument, in the midst of a 
very eloquent and impassioned appeal to the 
jury, shed tears and thus unduly excited the pas-_ 
sions and sympathies of the jury in favor of the 
plaintiff and greatly prejudiced them against de- 
fendant. 

“ Bearing upon this assignment of error we 
have been cited to no direct authority and after 
diligent search we have been able to find none. 
The conduct of counsel in presenting their cases 
to juries is a matter which must be left largely 
to the ethics of the profession and the discretion 
of the trial judge. Perhaps no two counsel ob- 
serve the same rule. Some deal wholly in logic 
and legal argument, without any embellishment 
whatever. Others use rhetoric and occasional 
flights of fancy and imagination. Others rely 
upon noise and gesticulation, earnestness of man- 
ner and vehemence of speech. Others appeal 
to the prejudices, passion and sympathies of the 
jury. Others combine all these modes with va- 
rious accompaniments of different kinds. 

“ No cast-iron rule should be laid down. To 
do so would result that in many cases clients 
would be deprived of the privilege of being heard 
at all by counsel. Tears have always been con- 
sidered legitimate arguments before the jury, and 
we know of no power or jurisdiction in the trial 
judge to check them. It would appear to be one 
of the natural rights of counsel which no statute 
or constitution could take away. It is certainly 
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a matter of the highest personal privilege. In- 
deed, if counsel have tears at command it may 
be seriously questioned whether it is not his pro- 
fessional duty to shed them whenever proper oc- 
casion arises, and the trial judge would not feel 
constrained to interfere unless they are indulged 
in to such excess as to impede, embarrass or de- 
lay the business before the court. 

“In this case the trial judge was not asked to 
check the tears, and it was, we think, a very 
proper occasion for their use, and we cannot re- 
verse for this reason; but for other errors indi- 
cated the judgment is reversed and cause re- 
manded for a new trial.” 


An Iowa attorney advertises himself as fol- 
lows : 

“Am the legal redheaded Napoleon of the 
slope. Have no Waterloos. Freckled some- 
what, but temperature steady. Paradise to me is 
a lawsuit at white heat. Always legally armed 
and in the saddle. References given. A will- 


’ ing payer is nature’s noblest effort. 


“ Practice in every court in the Western hemis- 
phere; perfects titles, and buys and sells mort- 
gages, makes loans and collections. Am the 
redheaded, scar-faced, freckled, begrimed Legal 
Napoleon of the slope and always in the saddle. 
Active as the wild untamed feline; fierce as a 
lion and gentle as a lamb, ‘and with good advice 
make war.’ 

“« Brethren as much as in you lieth live peace- 
ably with all men.’ Give me stalled ox.” 





INTERESTING GLEANINGS. 


From Russia comes the news, according to a note 
in Popular Science News, that Professor Norshew- 
eski has invented an instrument the principle of 
which is the sensitiveness to light of selenium and 
tellurium, both of which change their quality as 
conductors of electricity with a variation in the 
light to which they are exposed. “In stating that 
the blind can see by this instrument, a relative 
meaning only is indicated. While their actual 
vision will be unaffected, they will feel the various 
effects of changing light by its action. It is claimed 
that a totally blind man has been enabled to find 
the windows in a room, and after some practice to 
distinguish approaching objects. The inventor 
hopes to make the instrument so efficient that the 
blind will be able to tell almost certainly when they 





are approaching an opaque or transparent sub- 
stance.” 





LITERARY NOTES. 


Ex-PRESIDENT GROVER CLEVELAND opens the 
June ATLANTIC with the first of his recent Princeton 
addresses on “ The Independence of the Execu- 
tive,” which have been so eagerly awaited by the 
public. The present paper traces the history of the 
relations between the President and Congress, and 
prepares the way for the discussion in July of his 
own controversy with Congress in 1886, from which, 
as is well known, he emerged triumphant. 

C. A. Conant in “ Recent Economic Tendencies ” 
gives a thoughtful analysis of the changes now aris- 
ing and likely to arise hereafter from the recent al- 
terations in the relations of labor and capital, and 
discusses the future of combinations, either state, 
industrial, or by capital. 


GENERAL CHARLES KING, who, as Captain King, 
is known as one of the most popular novelists of the 
day, has achieved a new success in the complete 
novel published in the June NEw LIPPINCOTT. 
“ Ray’s Daughter: A Story of Manila,” is second 
to none that he has written. The heroine is the 
daughter of “ Billy Ray,” famous among Captain 
King’s past creations. She goes as a Red Cross 
nurse to the Philippines, where she is woced by a 
gallant American volunteer, who has by no means 
an easy time of it, but whose perseverance bears 
fruit at last. A fine etching of General King, taken 
in uniform, appears as a frontispiece in this number. 


In the department of pure literature, the current 
CENTURY is notable as containing hitherto unpub- 
lished poems by James Russell Lowell, and new 
poems by Edmund Clarence Stedman and Thomas 
Bailey Aldrich. Governor Roosevelt writes with 
deep conviction of reform and reformers, putting in 
a plea for compromise or “ agreement,” and warning 
practical reformers that they must not only fight the 
bad opposed to them, but ignore the quixotic good. 
Related to this article is one on the need of reform 
in the consular service, by Harry B. Garfield. The 
origin of “the Lincoln Rail” in the campaign of 
1860 is described by one who heard the story from 
ex-Governor Oglesby, its originator. Miss Doro- 
thea Klumpke, the American astronomer, tells of 
her night ride in a balloon, last November, from 
Paris to the coast, in unsuccessful quest of leonids ; 
Richard Whiteing writes, with Gallic lightness, of 
life on the boulevards in his series on the Paris of 
to-day; and Charles de Kay chats of Hubert Vos’s 





378 


The Green Bag. 





portraits of typical natives of China, India, Hawaii, 
Java, etc. Four of these portraits are reproduced. 
The number abounds in fiction, including Dr. Mitch- 
ell’s “ Dr. North and His Friends,” and five short 
stories, two in different keys by Albert Bigelow 
Paine, and the other three having political bearings: 
“ Conlor.,” by Arthur Colton, showing the relation- 
ship of a“ heeler” with his “ boss”; ‘“‘ The Mouse,” 
a story of the Washington diplomatic corps, by 
Lucy Nowell Clark, a new writer, and a satire by 
Stewart Chaplin, entitled “ The Stained-Glass Polit- 
ical Platform.” 


SCRIBNER’S MAGAZINE for June opens with an 
article appropriate to the season of national conven- 
tions. It is entitled “‘ How a President is Elected,” 
and gives a view behind the scenes of the way in 
which the great machinery of a presidential election 
is putin motion. The author, A. Maurice Low, is a 
Washington correspondent who has had every facil- 
ity to see the workings of a campaign. A brilliant 
series of pictures fully illustrate the narrative. An- 
other article of national interest is “Are the Philip- 
pines worth having?” by George F. Becker, a 
United States geologist who recently spent more 
than a ‘year in the islands. This article is a very 
clear exposition of the mineral, industrial and agri- 
cultural possibilities of the islands, with an account 
of their climate and the characteristics of the peo- 
ple. It contains more valuable condensed informa- 
tion about the islands than has heretofore appeared, 
and is fully illustrated from recent photographs. 
Mr. Richard Harding Davis has been following 
General Buller’s column, and his first article is pub- 
lished in this number, describing the battle of Pie- 
ter’s Hill. Mr. Davis’s admirable qualities as a 
descriptive writer and his experience as a correspon- 
dent in three wars enable him to present as vivid a 
picture as possible of the great fight between the 
Boers and the British just before the relief of Lady- 
smith. 





WHAT SHALL WE READ? 


Under the title of ‘The Temple Primers,” the 
Macmillan Company are issuing a series of small 
volumes of condensed information introductory to 
great subjects, written by leading authorities adapted 
at once to the need of the general public, and form- 
ing introductions to the special studies of scholars 
and students. The series will include the chief de- 
partments of literature, science and art. Among 
the volumes already published are Ax /ntroduction 
to Science by Dr. Alexander Hilland Roman History 
by Dr. Julius Koch. The low price, forty cents a 





volume, brings the series within the means of all 
readers. The size is most convenient, the type good, 
and the illustrations excellent. 


The Bennett Twins just published by the Mac- 
millan Company, is by Grace Marguerite Hurd, 
who has for sometime been on the staff of the Bos- 
ton Transcript, of which paper her father is the 
literary editor. Zhe Bennett Twins is a story of 
student life in New York and many of the char- 
acters are likely to be recognized by artists who have 
worked in the studios of the more famous masters of 
New York, though the author disclaims actual auto- 
biography or portraiture. 


The Banker and The Bear, a Story of a“ Corner” 
in Lard, is the title of a novel .-by Henry K. Web- 
ster, which comes from the press of the Macmil- 
lan Company. Although Chicago is not mentioned 
in the book as the scene of action, the Chamber of 
Commerce of that city is the point round which 
the action centers. The Bear and the Banker are 
chums. The Bull is financed by the Banker in the 
endeavor to run the “corner” in lard, and the 
story derives its title from the necessity found by 
the Bear for the ruin of his chum the Banker, 
in order to upset the financial schemes of the Bull. 
A stirring love story threads its way through the 
financial excitement of the book. Those who 
have read “The Short-Line War” will remem- 
ber Mr. Webster’s skill in plots. Though a very 
young man, he has cleverly seen and seized upon the 
possibilities of romance which lie in the hazardous 
financial and commercial struggles of some western 
millionaires. : 


In Politics and Administration,’ Mr. Goodnow, 
from a consideration of political conditions as they 
now exist in the United States, demonstrates that 
the formal governmental system as set forth in the 
law is not always the same as the actual system. 
He also attempts to indicate what changes are nec- 
essary to make the actual system conform more 
closely than it does at present to the political ideas 
upon which the formal system is based. The book 
is an able discussion of a subject in which every 
citizen is deeply interested. 


Mrs. May Alden Ward, whose “Old Colony Days” 
has made her name familiar to a host of readers, 
has just written three delightful essays on Carlyle, 
Ruskin and Count Tolstoi. In these she not only 
summarizes the ideas for which their works stand, 


‘PoLirics AND ADMINISTRATION. By Frank J. 
Goodnow, A. M. LL. D. The Macmillan Company, 
New York, 1900. Cloth. $1.50. 
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but also gives charming personal glimpses of the 
lives of the writers. Prophets of The Nineteenth 
Century,’ the title under which these essays are pub- 
lished, is a book well worth the reading and one 
which will stimulate an interest in this field of liter- 
ature. 


The reader fond of adventure and highly dramatic 
situation will find 4 Dream of a Throne? a story 
which will command his interest from beginning to 
end. The scene is laid in Mexico, and the plot deals 
with a popular Mexican uprising in1845. Vicente, 
the hero, and the leader of the revolt, is the son of 
the last daughter of the ancient royal house which, 
in the province whose capital is Guadalajara, corre- 
sponds to the house of Montezuma in the Aztec cap- 
ital. Opposed to him is Rodrigo, an American in 
the service of the Mexican government. 

The writer has a thorough knowledge of Mexican 
life, and his descriptions of both people and scenery 
are vividly drawn. We commend the book as an 
excellent companion for a leisure hour. 





NEW BOOKS FOR LAWYERS. 


THE ORGANIZATION AND MANAGEMENT OF A 
BustNEss CORPORATION. By THoMaAs Con- 
YNGTON of the Yew York Bar. The Lawyers’ 
Co-operative Publishing Co., Rochester, N. Y., 
1900. Cloth. $1.50. 


The work is prepared with special reference to the 
laws of New York, New Jersey, Delaware and West 
Virginia and shows the comparative advantages of 
the laws of these States. 

It is a work for lawyers, business men, stockhold- 
ers, directors and officers of companies. It shows 
what businesses, and under what circumstances it is 
advisable to incorporate, and compares the advan- 
tages of corporate management with the disadvan- 
tages of partnerships, telling also how to guard 
against the dangers of corporate management. It 
gives the requisites of the charter, complete by-laws, 
and all the details of organization and management 
of corporations under the laws of the four States 
where most corporations are organized at the present 
time. It is a compact, concise and accurate hand- 
book of information, giving in plain, untechnical 
language, a summary of the leading features of cor- 


* PROPHETS OF THE NINETEENTH 
May Alden Ward. 
Cloth. 75 cents. 

? A DREAM OF A THRONE. The story of a Mexican 
revolt. By Charles Fleming Embree. Little, Brown & 
Co., Boston, 1900. Cloth. $1.50. 


CENTURY. By 
Little, Brown & Co., Boston, 1900. 





poration laws, and will save time, money and trouble 
to all who have anything to do with corporations. 


A TREATISE ON THE LAW oF EXECUTIONS IN 
Civit Cases and of proceedings in aid and 
restraint thereof. By ABRAHAM CLARK FREE- 
MAN. Third edition. Bancroft-Whitney Co., 
San Francisco, 1900. Three vols. Law 
sheep. $18.00. 


“Good wine needs no bush,” and it seems almost 
an act of supererogation to add words of praise and 
commendation for this treatise by Mr. Freeman. For 
twenty-four years it has been regarded as ¢he work 
upon this subject and each successive edition has 
added to its value and completeness. In its present 
form, with an enlargement of the text more than one 
half, it covers all the decisions of importance down 
to date, and is the most thorough and exhaustive 
presentation of the lawextant. The profession owes 
much to Mr. Freeman and he is continually increas- 
ing its indebtedness by his labors in their behalf. 


A TREATISE ON THE AMERICAN Law OF RE- 
PLEVIN, and kindred actions for getting pos- 
session of chattels. By RosweL_L SHINN, 
LL. D. T. H. Flood & Co., Chicago, 1899. 
Law sheep. $6.00, wet. 


No recent publication is more deserving of hearty 
welcome from the legal profession than this treatise 
of Mr. Shinn’s. The work exhibits a most thorough 
research and discriminating judgment on the au- 
thor’s part, and should, and undoubtedly will, be ac- 
cepted as a standard authority upon the subject of 
which it treats. It is a complete presentation of the 
general principles of the common law of replevin 
as modified by the state statutes and the construc- 
tion and application of the same by courts of re- 
view. 

To make the finding of the individual state law 
more expeditious the notes are arranged alphabeti- 
cally according to the names of the states, where no 
particular reference to other matter makes the same 
inadvisable. The general index makes special refer- 
ence, under the state name, to the subject-matter per- 
taining to that special state when the same differs 
from the general rules. In addition to this feature, 
the table of contents refers to the subjects of chap- 
ters, and at the heads of the chapters themselves are 
placed tables of the sections contained therein. This 
makes the finding of any branch of the subject, to- 
gether with its kindred and relevant subject, easy, 
quick and sure. Furthermore, much care has been 
exercised in making the sections themselves treat 
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directly of the subject-matter named in the heading, 
connecting the same by cross references to other and 
relative matters. In this way repetition, confusion 
and obscurity are avoided, and the one volume is 
made to contain the matter of two. 


Tue Law or EXPERT AND OPINION EVIDENCE, 
reduced to rules with illustrations from ad- 
judged cases. By Joun D. Lawson, LL. D. 
Second edition revised and enlarged. T. H. 
Flood & Co., Chicago, 1900. Law sheep. 
$6.00, wet. 


The great number of cases involving the admissi- 
bility of expert and opinion evidence prove the im- 
portance of this subject. Since the publication of 
the first edition of this work in 1883, the number of 
such cases has more than doubled. Mr. Lawson, 
unlike many law writers, is not content to give a sim- 
ple digest of the law, but he presents the principles 
which have been laid down by the courts in the form 
of rules with illustrations and reasons, and endeavors, 
so far as possible, to bring the law upon the subject 
to complete unity and settlement. The author’s 
name, is a guaranty that his work has been thoroughly 
and exhaustively performed, and the treatise is one 
which will commend itself to every practicing 
lawyer. 


Tue Law or ELectric Wires in streets and 
highways. By EpwaRD QUINTON KEASBEY 
of the New Jersey Bar. Second edition, re- 
vised and enlarged. Callaghan & Co., Chica- 
go, 1900. Law sheep. $4.00. 

This subject is one which is rapidly growing in 
importance and involves many questions calling for 
judicial settlement. Since the first edition of this 
work (issued some eight years ago) many of the ques- 
tions therein discussed have been definitely settled 
and new and equally perplexing points have become 
the subject of controversy. The present edition brings 
the work fully down to date and the work may be 
considered as authority upon the present status of 
the law. 


New Ouro Cirations. A complete table of 
Ohio cases. By J. W. Thompson. The 
Bowen-Merrill Co. Indianapolis, 1900. Law 
sheep. $10.00. 


This volume covers all the Ohio cases reported offi- 
cially and unofficially from 1816 to 1900, from the 
Supreme, Circuit, Superior, Common Pleas, Probate 





and Federal Courts, with all subsequent citations 
showing all cases cited, overruled, modified, doubted, 
criticised, distinguished, explained, disapproved or 
changed by statute and all foreign cases cited. In 
addition to all this a statement is given of the point 
of law upon which each case is cited. The work 
will be invaluable to Ohio practitioners and will be 
needed as a book of reference in all law libraries. 


THe Law or BaILMENTs embracing deposits, 
mandate, loans for use, pledges, hire, inn- 
keepers, and carriers. By Epwarp BEAL, B. A., 
of the Middle Temple. Butterworth & Co., 
London, England. The Casswell Co., Ltd., 
Toronto, Ont. 1g00. Cloth. $8.25. 


It is now considerably more than a century (1781) 
since Sir William Jones wrote his essay on the law of 
bailments and it is singular that since the last edition 
of this essay (1833) no Exglish writer has published 
a new book upon this important subject. No won- 
der then that Mr. Beal has found ample excuse for 
presenting to the legal world the present treatise. 
The work is admirable in every way and is an ex- 
haustive exposition of the English law of bailments. 
The leading cases are arranged as far as possible in 
chronological order, thus giving the history and 
evolution of the law; and as the English judicial 
statements are given ifsissimis verbis, to which are 
added occasional extracts from well known text 
books, the practitioner is saved much time and 
trouble. The author has, as he says, “ concerned 
himself more with the veason and sfirit of cases which 
make law, and the statement of general principles 
than with the facts.” The treatise will be welcomed 
not only by the English Bar, but will undoubtedly 
be accepted and recognized as a standard authority 
by the American bench and bar. 


Notes ON THE UNITED Reports, Vol. VI. A 
brief chronological digest of all points deter- 
mined in the decision of the Supreme Court, 
with notes and citations. By WALTER MALINS 
Rose of the San Francisco Bar. Bancroft- 
Whitney Co., San Francisco, 1900. Law 
sheep. $6.50. 


There is no apparent falling off in the quality of 
Mr. Rose’s work, as this series progresses. Notes 
and citations are prepared in a most thorough and 
exhaustive manner and are veritable mines of valua- 
ble information. The present volume covers cases 
reported in 24 Howard, 1-2 Black and 1-7 Wallace. 
If any of our readers are not familiar with this series, 
we advise them to become so at once. 
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